THE 


INSURANCE 
Law Journal 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS 
AND IN THE STATE COURTS OF LAST RESORT 


L. ALEXANDER MACK, PUBLISHER 
FRED. S. KNIGHT, EDITOR 


VOLUME XC 


The herein-contained cases with head-notes are reprinted by permission of the West 
Publishing Company from its respective Reporters recited under the title of each case, which 
Reporters were copyrighted, 1937, by the West Publishing Company. 

THE INSURANCE LAW JOURNAL 
27 CEDAR STREET 
NEW YORK 
1938 





Copyrighted, 1938, by 
L. ALEXANDER MACK 


27 Cedar Street, New York, N. Y. 





INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Volume XC NEW YORK, N. Y., JANUARY, 1938 No. 1 


Published monthly on the 15th of the month, by L. Alexander Mack, 27 Cedar Street, New 
York, N. Y. Subscription Price, Twenty. Dollars Per Annum in advance. Single Copies, $2.00. 
Canadian anne $20. per annum in advance. Entered as second-class matter, June 25, 
467, at the Post Office at New York, N. Y., under the act of March 3, 1879. Copyright 1938 

Alexander Mack, 27 Cedar Street, New York City. Additional entry at Cooperstown, N. Y. 

tue herein-contained cases with head-notes are reprinted by permission of the West 

Publishing Company from its respective Reporters recited under the title of each case, which 
Reporters were copyrighted, 1937-38, by the West Publishing Company. 


L. ALEXANDER MACK, Publisher Frep. S. Knicut, Editor 


CORONER’S CERTIFICATE 
By Fred. S. Knight 


Where no autopsy has been performed, the coroner’s certificate giv- 
ing the cause of death as suicide was inadmissible to prove the cause 
of death in an action on a life insurance policy defended on the ground 
of suicide. Such in effect was the interesting decision recently rendered 
by the Supreme Court of Michigan in Shiovitz v. New York Life Insur- 
ance Company, 275 Northwestern 181; 90 Insurance Law Journal 41. 

The life insurance policy issued by defendant New York Life 
Insurance Company to one Henry Shiovitz contained a provision that in 
case of death of the insured through self destruction at any time within 
two years from the date of the policy, the liability of the company should 
be limited to repayment of the amount theretofore paid as premiums. The 
insured died very suddenly about 18 months after the issuance of the 
policy. As a defense to the suit on the policy defendant insurer pleaded 
suicide as the cause of death. On the trial there was evidence that on the 
day of his death the insured arose early in the morning and went to 
the cellar to look after the furnace. While he had at one time been a 
successful merchant, at the time of his death, he was buying and selling 
cash registers and typewriters and using the basement of his home as a 
workshop where he cleaned the machines, using potassium cyanide in 
liquid form for this purpose. When he came up stairs he told his son 
that he was “‘so sick.” After attempting to summon a doctor the son 
called the police and a patrol wagon was called and the insured was taken 
to a hospital. The policemen testified that when they took the insured 
in the patrol wagon to the hospital he was red in the face and had foam 
about his mouth. A doctor at the hospital testified that when he saw the 
insured life was extinct. The coroner’s certificate recited the death of 
the insured and added: “the cause of death was suicide. Cyanide poison- 
ing.” The evidence showed that the body was released to two relatives 


who signed a letter stating that they were satisfied that the insured 


committed suicide by taking potassium cyanide, and they refused to permit 


an autopsy. No demand for an autopsy was made on the beneficiary 
until about a year and a half later when it was made by motion in the 
course of the suit. The motion to have the body exhumed was denied 


by the court. 
In reversing the judgment in favor of the insurer the Supreme 


14194? 





Court of Michigan stated that the insurer had the burden of proving 


suicide and as there was no autopsy the statement of the cause of death 
in the coroner’s certificate constituted pure hearsay and was of no 
evidentiary force and was inadmissible to prove the cause of death. 

It should be noted that no atempt was made to collect double 


indemnity. The court stated that if the insured had attempted to prove 


accidental death he might have been confronted with the same difficulties 


defendant encountered in trying to prove suicide. The court further 
stated that even though it was not convinced that the case was not one 
of suicide defendant had not met the burden of proof and therefore 


the judgment must be set aside. Apparently neither the trial judge or 


the appellate court was convinced that the case was not one of suicide 
Could any other conclusion be reasonably reached after reading the 


opinion rendered ? 
ACCIDENT 


os non : : 

In Wiley v. Travelers’ Insurance Company, 194 Atlantic 59; 90 
Insurance Law Journal 103, the New Jersey Court of Errors and Appeals 
recently rendered an interesting opinion to the effect that death caused by 
general septicemia due to pyogenic infection of the nose caused by the 


insured plucking a hair from his nostril was not “accidental” and there- 
tore not covered by a policy insuring against death resulting from bodily 
injuries effected by accidental means but excepting death caused by any 
bacterial infection except pyogenic infection occuring with and through 
accidental cut or wound. 

Plaintiff brought suit to recover a death benefit of $5,000 on an 
accident policy which provided for death benefits in case of “death 
resulting from bodily injuries effected directly, and independently of all 
ether causes, from accidental means during the term of the policy.” 
The policy further provided that the insurance should not cover acci- 
dent, injury, disability, death or other loss “caused directly or indirectly, 
wholly or partly, by bodily or mental infirmity, bacterial infection (except 
pyogenic infection which shall occur with and through an accidental cut 
or wound) or by any other kind of disease.” On the trial the court 
found that the insured died on April 9, 1932 from general septicemia 
due to pyogenic infection of the nose and that the infection entered an 
abrasion on the floor of the nostril caused by the decedent plucking a 
hair therefrom. The court further held that plaintiff had failed to 
establish that death of the insured resulted from “bodily injuries effected 
directly, and independently of all other causes, through accidental means.” 

In affirming the judgment for the defendant insurer the Court of 
Errors and Appeals of New Jersey pointed out that it was proved that a 
necessary result of the pulling of the hair from the nostril was a lacera- 
tion or abrasion of the flesh of the nostril, and that as incident thereto 
septicemia might well be expected to result. The court further pointed 
out that it appeared affirmatively that the act of pulling the hair was 
deliberate and despite the fact that the insured had been cautioned of the 
danger of doing that very thing. The court held that the insured must be 
presumed to have understood the natural consequences of his act, which 
was the laceration of the flesh. Under such circumstances the death did 
not result from bodily injury effected by accidental means. 
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LIFE 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. DEEM. 
No, 4185. 
~ le ° , ’ ; 
Circuit Court of Appeals, Fourth Circuit. Aug. 6, 1937. 
91 Federal Reporter (2d) 569. 
2. DELIVERY. 

Where life policy was executed and proceeds made payable in New York 
but application for policy was dated in West Virginia, inference that policy was 
delivered and became effective in West Virginia was authorized. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

3. CONSTRUCTION. 

The federal rule as to construction of policies, applicable also to incontestable 
clauses in life policies, is that clear and unambiguous language will be understood 
in its plain, ordinary, and popular sense, but in case of ambiguity construction most 
favorable to insured will be adopted. 


(For other cases, see Insurance, Dec, Dig. § 14613).) 
4, CONSTRUCTION. 

In construing life policy, statute of state in which insurer is incorporated, 
prescribing form of policies, is significant. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

3, INCONTESTABILITY. 

An insurer may except all provisions relating to disability benefits from 
ordinary incontestability clause of life policy (Insurance Law N.Y. § 101, subd. 
a). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INCONTESTABILITY. 

In life policy with disability provisions and incontestability clause, exception 
from operation of incontestability clause “as to the provisions relating to Disability 
and Double Indemnity” applied to all provisions dealing with disability, not 
merely to conditions on which such provisions became effective, and hence defense 
of fraudulent representations in application was available to insurer in action for 


disability benefits (Insurance Law N.Y. § 101, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 
8 CONDITION. 

The “provisions” of life policy relating to disability benefits include particular 
“conditions” on which such benefits become payable, but “provisions” affirmatively 
creating insurer’s liability are not equivalent to “conditions,” which limit and 
restrict such liability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

9, AMBIGUITY. 

Though ambiguities in policies must be resolved in favor of insured, courts 
may not create ambiguity which would not otherwise exist by strained and over- 
refined construction of ordinary words, and plain and unambiguous wording must 
be given its natural meaning, irrespective of diversity of opinion arising over sim- 
ilar but less precise language. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INCONTESTABILITY. 

Though incontestable clause of life policy must be liberally construed to effec- 
tuate its beneficent purpose, insurer will not be denied statutory option of excepting 
disability and double indemnity benefits from incontestable clause, where insurer 
has definitely expressed purpose to do so (Insurance Law N.Y. § 101, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

ll. INCONTESTABILITY. 

Under provision in application for life policy that policy would not be effective 

until first premium was paid during insured’s good health, defense that insured 


was in fact ‘not in good health when policy was issued and premium paid did not 
render incontestable clause ineffective, but such defense was barred by incontestable 
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clause, though available in suit for disability benefits where disability benefit provi- 
sions were expressly excepted from operation of incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

12. SEVERABILITY. 

Policy comprising separate features of life and of disability insurance is 
clearly severable, where amount of premium for disability benefits is specifically 
apportioned thereto and structure of policy is not inconsistent with severability. 

(For other cases, see Insurance, Dec. Dig. § 179.) 


Appeal from the District Court of the United States for the Northern Dist- 
rict of West Virginia, at Parkersburg; William E. Baker, Judge. 

Suit by Hiram M. Deem against the Equitable Life Assurance Society of the 
United States. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Robert G. Kelly, of Charleston, W. Va. (Brown, Jackson & Knight, of 
Charleston, W. Va., on the brief), for appellant. 

S. A. Powell, of Harrisville, W. Va., for appellee. 

Before Parker and Northcott, Circuit Judges, and Chesnut, District Judge. 

CueEsnut, District Judge. 

The proper interpretation of an excepting phrase in the incontestable clause 
of a life insurance policy is the matter for decision in this case. In addition to 
the promise of the insurer to pay $10,000.00 to the insured’s beneficiary on his 
death, the policy, issued April 9, 1929, contained provisions for the payment of 
double indemnity in the event of the death of the insured from accident, and also 
for the payment of benefits of $100.00 a month to the insured in the case of his 
total and permanent disability, and for the waiver of subsequent premiums in 
that event, “subject to the conditions of such provision.” On February 21, 1936, 
the insured filed suit against the insurer in the district court to recover disability 
benefits accruing from January 1, 1932. The insurer defended on the ground of 
certain specified false and fraudulent representations alleged to have been made 
by the insured in his application for the policy. The plaintiff’s demurrer to this 
defense was sustained by the district court and at the trial of the case evidence 
in support of the defense offered by the defendant was rejected by the court, with 
the result that the plaintiff obtained a judgment for disability benefits under the 
policy in the sum of $5,962.50, from which the defendant has prosecuted this 
appeal. 

The district court rejected the insurer’s defense on the view that it was 
precluded by the incontestable clause of the policy which’ read as follows: 

“This policy, except as to the provisions relating to Disability and Double 
Indemnity, shall be (a) Incontestable after it has been in force during the lifetime 
of the Insured for a period of one year from its date of issue, provided premiums 
have been duly paid, and (b) free from restrictions on travel, residence, occupa- 
tion, or military or naval service.” (Italics supplied.) 

The italicized phrase is the subject matter for interpretation in this case. 
The contention of the insurer is that the phrase clearly excepts from the operation 
of the incontestable clause that portion of the whole policy relating to disability 
and double indemnity while that advanced on behalf of the insured is that the 
phrase should be construed to read “except as to the conditions of the provisions 
relating to disability and double ilndemnity,” and when so read it is said the clause 
does not permit a contest, after one year from the date of the policy, of the liability 
of the insurer to pay disability benefits, if they are otherwise payable on the condi- 
tions specified in the policy; or, in other words, the only permissible contests are 
limited to a determination whether the conditions have been met. 

1-3] There is no uncertainty as to the rule of construction which must here 
govern. The subject matter is one of general law to which the federal courts are 
authorized to apply their own rules of decision, and indeed must do so in this case, 
there being no pertinent statute or decision in West Virginia, in which State the 
insured resided and the case was tried. It does not clearly appear from the record 
in what State the contract was made. The policy was executed and the proceeds 
made payable in New York but it is perhaps inferable that it was delivered and 
hecame effective in West Virginia as the application for the policy was dated at 
Parkersburg. Mutual Life Ins. Co. v. Johnson, 293 U.S. 335, 55 S.Ct. 154, 79 
L.Ed. 398; Northwestern Mut. Life Ins. Co. v. Johnson, 254 U.S. 96, 41 S.Ct. 47, 
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65 L.Ed. 155. The well established federal rule as to the construction of insurance 
policies generally, applicable as well to the incontestable clause of life policies, 
is that where the language and meaning is clear and unambiguous it is to be 
understood in its plain, ordinary and popular sense; but in case of ambiguity, that 
construction is to be adopted which is most favorable to the insured. Imperial 
Fire Ins. Co. v. Coos County, 151 U.S. 452, 463, 14 S.Ct. 379, 38 L.Ed. 231; Mutual 
Life Ins. Co. v. Hurni Packing Co., 263 U.S. 167, 174, 44 S.Ct. 90, 68 L.Ed. 235, 
31 A.L.R. 102; American Life Ins. Co. v. Stewart, 300 U.S: 203, 215, 57 S.Ct. 
377, 81 L.Ed——; Stroehmann v. Mutual Life Ins. Co., 300 U.S. 435, 57 S.Ct. 
607, 81 L.Ed. ——. 

It will be an aid to the interpretation to bear in mind the origin and develop- 
ment of the incontestable clause. Life insurance policies, in common with other 
contracts, were subject to attack for fraud or material misrepresentation in their 
procurement. From the nature of the subject matter such an attack usually came 
only after the death of the insured who was ordinarily the chief witness to defend 
the integrity of the policy. As the volume and importance of life insurance 
increased, and its economic function as a long term investment and credit aid, 
as well as its primary purpose of security for dependents, became more widely 
understood, the need was felt for some assurance against such possible attacks 
on the validity of the policy. In consequence, many companies Sonne thirty or 
more years ago to insert the incontestable clause in their policies, and today the 
inclusion of the clause is very general, and is now required by the statutes of 
many States.” In the earlier cases applying the clause, there was some diversity 
of opinion as to its operation and in some cases an apparent failure to clearly 
distinguish between “a denial of coverage and a defense of invalidity.” “It means 
only ‘this, that within the limits of the coverage the policy shall stand, unaffected 
by any defense that it was invalid in its inception, or thereafter became invalid 
by reason of a condition broken.” Metropolitan Life Ins. Co. v. Conway, 252 
N.Y. 449, 452, 169 N.E. 642, 643 (per Cardozo, C. J.). For illustration, where the 
policy clearly excluded liability for death by suicide, some decisions held that the 
insurer was nevertheless liable by reason of the incontestable clause. But now, by 
the federal decisions without any noted exception, and in many State courts, the 
clause does not bar a contest over claims for loss not within the coverage of the 
policy.* 

[4] It is now generally held that, subject to the limits of coverage and clearly 
excluded risks, and with particular exceptions not here material, such as necessity 
of proof of claim and possible defense based on public policy, the clause bars all 
contests not excepted by its terms. In consequence it is now customary to insert 
specified exceptions in the clause. In its earliest form the clause generally excepted 
only the required payment of the premium. But, due in part to the uncertainty 
as to the operation of the clause in conflict with excluded risks, and to meet 
new conditions arising in the business of life insurance, other exceptions have 
been added from time to time, and in some states the statutes have specifically 
authorized them. Thus in New York the earliest form of the clause as required 
by statute contained as the only exception the nonpayment of premiums (Insurance 
Law [Laws 1892, c. 690] § 101 as added by Laws 1906, ¢ 326, § 37). In 1909 
the statute was amended to add the exception of “violation of the conditions of 
the policy relating to military or naval service in time of war” (Insurance Law 
§ 101, subd. 2, Laws 1909, c. 301, § 7); and in 1921 (Laws 1921, c. 407, § 1) 
there was ‘further added the exception that the policy must have been in force 





1 Morris v. Insurance Co., 114 W.Va. 278, 171 S.E. 740, and Young v. Insurance Co., 114 
W.Va. 716, 173 S.E. 566, deal with the incontestable clause, but, not with the point here involved. 


2See 11 North Carolina Law. Review, p. 93, where as of 1932 there are listed 25 States 
having such a statute. See also Cooley’s Briefs on Insurance, vol. 5, p. 4508; Couch Cyc. Ins. 
Law, vol. 8, § 2155a. 7 ; 

8 Flannagan v. Prov. Life & Accident Ins. Co. (C.C.A. 4) 22 F.(2d) 136, 140; Sanders v. 
Jefferson Stan. Life Ins. Co. (C.C.A. 5) 10 F.(2d) 143; Mack v. Conn. Gen. Life Ins. Co. 
(C.C.A. 8) 12 F.(2d) 416; Hurt v. New York Life Ins. Co., 51 F.(2d) 936 (C.C.A. 10); Hearin 
v. Standard Life Ins. Co, (D.C.Ark.) 8 F.(2d) 202; Wright v. Phila. Life Ins. Co. (D.C.S.C.) 
25 F.(2d) 514; New York Life Ins. Co. v. Gatti (C.C.A. 3) Oct. 6, 1936 (rehearing granted). 
See, also, Richards on Insurance (4th Ed.) § 380; 82 Univ. Penn. Law: Review (June 1934) 
839, 845; 55 A.L.R. 549; 67 A.L.R. 1364. Northwestern Mut. Life Ins. Co. v. Johnson, 254 
U.S. 96, 41. S.Ct. 47, 65 L.Ed. 155, is not to the contrary, because the liability ie death by 
suicide at the time it occurred, was not expressly excluded by the policy and the Company’s 
defense based on suicide was therefore an effort to defeat the operation of the incontestale 
clause on the ground of a condition, (based on public policy) broken. 
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during the lifetime of the insured for (one or) two years; and finally in 1923 
(Laws 1923, c. 28, § 1, section 101, subd. 2, Insurance Law) the statute was again 
amended to allow, at the option of the insurer, exception from the clause of 
“provisions relative to benefits in the event of total and permanent disability and 
provisions which grant additional insurance specifically against death by accident.” 
(Consol.Laws, c. 28). This latter statute and its particular wording is obviously 
of significance here as the defendant insurer is a corporation of the State of 
New York and directly subject to its laws, to which its policies must conform. 
(Italics supplied.) 

[5] As indicated by this history of the New York statute, the exception as 
to disability and double indemnity benefits is of comparatively recent origin. 
When the incontestable clause was first adopted, it was not customary for life 
policies to include provisions for accident and health insurance, and it was there- 
fore not until that added form of protection became fairly general, for an addi- 
tional premium, that the necessity for the exception arose. It may also be noted, 
as a matter of common knowledge, that in assuming these extra risks, the life 
insurance companies came into competition with the companies writing accident 
and health insurance, whose policies were generally written for a yearly period 
only and did not contain the incontestable clause. But whatever the reason for 
the now customary exception, “No reason appears to doubt the power of the 
insurer to except from the ordinary Incontestability Clause all policy provisions 
relating to Disability Benefits. Chapter 28, Laws N.Y. 1923 (Insurance Law 
[Consol.Laws, c. 28], § 101); Steinberg v. New York Life Ins. Co. 263 N.Y. 
45, 188 N.E. 152, 90 A.L.R. 542.” Stroehmann v. Mutual Life Insurance Co., 300 
U.S. 435, 439, 57 S.Ct. 607, 609, 81 L.Ed. (Italics supplied). And in inter- 
preting the excepting phrase, the only question is whether the wording used 
discloses a purpose definitely so to do. 


[6] In our opinion it does. This is the effect of the words used in their 
plain meaning. There is no ambiguity or uncertainty in the phrase. The wording 
is naturally that which comes to mind to express the thought intended. It is, 
in abbreviated form, in the very words used in the statute, and as expressed in 
the Supreme Court opinion, supra. The exception, “as to the provisions relating 
to Disability and Double Indemnity” is comprehensive in scope, applying to 
all such provisions in the policy. Smith v. Equitable Life Assur. Soc., 169 Tenn. 
477, 89 S.W.(2d) 165. And the exception directly relates to the “policy,” that 
is it excepts the part of the policy which grants the disability benefits as an 
obligation of the company. The phrase does not grammatically modify the 
word “incontestable” and thus merely affect the causes of contest, but relates 
to the whole subject matter of the policy insofar as it covers liability of the 
company for disability benefits. The policy as a whole includes three separate 
kinds of insurance, which constitute in reality three major promises of insurance 
protection, life, accident and disability. It seems entirely clear that the insurer 
intended to avail itself of the statutory authority to make the incontestable clause 
inapplicable to the latter two of these risks, and thus excepted from the clause 
those provisions of the policy relating to them. 

{7, 8] Nor is there any reason to think the insured could have understood 
the matter differently. The contention of its counsel is that the word “provisions” 
should be read to mean “conditions.” But in the context here appearing that would 
be a definite change not only in the word but in the thought. In the purely lexi- 
cographical sense, there may be in some contexts an overlapping in meaning of 
these two words; but as applied to the subject matter of a contract it is clear that 
the word “provisions” has the more general, and the word “conditions” the more 
particular meaning. Thus the “provisions” of the policy relating to disability 
benefits, include the particular “conditions” on which they become payable; but 
the provisions which affirmatively create the liability of the company are not 
the conditions which limit and restrict that liability. Possibly more importantly, 
from the viewpoint of what the insured should have understood the language 
to mean, the first page of the policy, which states the fundamental features of 
the contract, itself distinguishes the meaning of the two words in the sentence 
—‘“And further, if the Insured before age 60 becomes totally and presumably 
permanently disabled as defined in the Total and Permanent Disability provision 
on the third page hereof, the Society will, subject to the conditions of such provi- 
sion, waive subsequent premiums and pay to the insured a Disability income of 








Life] Equitable Life Assur. Society of United States v. Deem 9 


one hundred dollars a month.” And after stating the amount of the annual 
premium to be paid by the insured, the policy continued to say—“These payments 
include an annual premium of $10.00 for the Double Indemnity and $25.10 for 
the Total and Permanent Disability provision hereof.” (Italics supplied.) 

Counsel for the insured cites a number of prior decisions of this and other 
courts in claimed support of his contention. But with one exception, Kiriakides 
y. Equitable Life Assur. Soc., 174 S.C. 140, 177 S.E. 40, they all dealt with 
differently worded exceptions as to disability in the incontestable clause. The 
Kiriakides Case was based largely on the Ness Case (Ness v. Mutual Life Ins. 
Co. of N.Y., 70 F.(2d) 59) in this court where the wording was quite different. 
On the other hand, while we have noted no federal decision interpreting a clause 
with the same wording used in this case, the courts of Tennessee and Arizona 
have construed the very same excepted phrase in the policy of the defendant here 
in accord with the conclusion above reached, and the New York Appellate Division 
has reached the same conclusion on practically the same wording in the policy 
of another company. Smith v. Equitable Life Assur. Soc., 169 Tenn. 477, 89 
S.W.(2d) 165 (the latest case with a full review of prior decisions); Greber v. 
Equitable Life Assur. Soc., 43 Ariz. 1, 28 P.(2d) 817; Guardian Life Ins. Co. 
v. Katz, 243 App.Div. 11, 14, 275 N.Y.S. 743. 

Chief reliance for the insured is placed upon the case of Ness v. Mutual Life 
Ins. Co. of N. Y., 70 F.(2d) 59, in which this court held the excepting phrase 
as there worded was not effective to render the incontestable clause inapplicable 
to disability benefits. The wording of the exception was however quite different 
from that in the instant case. The phrase there used read: “Except for non-pay- 
ment of premiums and except for the restrictions and provisions applying to the 
Double Indemnity and Disability Benefits as provided in Sections 1 and 3 respec- 
tively, this Policy shall be incontestable.” (Italics supplied.) On comparison the 
differences are obvious. In the Ness Case the word “provisions” by the context 
was at least susceptible of a meaning synonymous with “restrictions” or “condi- 
tions”; the exception was grammatically applicable to the word incontestable 
(rather than to the “policy”), and the scope of the phrase was further limited 
specifically to certain portions of the policy, and not made applicable to the whole. 
And Judge Parker, for the Court, clearly points out the distinction in the opinion. 
“It is to be noted that the exception is, not as to the double indemnity and disability 
benefits, but as to ‘restrictions and provisions applying to the double indemnity 
and disability benefits.” ” And again: 

“Tf it had been the intention of the company that the right to contest liability 
for double indemnity or disability benefits should not be affected by the incontesta- 
bility clause, it would have been easy enough to use language making that intention 
clear, as by simply wording the second exception to the .incontestability clause 
to read ‘Except as to liability for double indemnity or disability benefits.’ ” 

And again, referring to the case of Greber v. Equitable Life Assur. Soc., supra, 
he pointed out that the language there used was very different from that used 
in the Ness case. 


Following the Ness Case and reaching similar conclusions on the identical 
wording, are the cases of Mutual Life Ins. Co. v. Markowitz, 78 F.(2d) 396 (C.C.A. 
9) and Mutual Life Ins. Co. v. Margolis, 11 Cal.App.(2d) 382, 53 P.(2d) 1017. 
In the Third Circuit a contrary conclusion was reached in Mutual Life Ins. 
Co. v. Stroehmann, 86 F.(2d) 47, but the Supreme Court on certiorari reversed 
and resolved the conflict in favor of the holding in the former cases by adopting 
the view that the exception so worded was ineffective to exempt the provisions 


as to disability benefits because the phrase as worded was ambiguous. 300 US. 
435, 57 S.Ct. 607, 81 L.Ed. ; 


Counsel also refer to the cases of New York Life Ins. Co. vy. Truesdale, 
79 F.(2d) 481, and New York Life Ins. Co. v. Yerys, 80 F.(2d) 264, decided by 
this Court on a still differently worded exception, which read “incontestable * * * 
except for non-payment of premium and except as to provisions and conditions 
relating to disability and double indemnity benefits.” The rule of the Ness Case 
was followed without further discusison, as it was thought the two phrases were 
not materially different. The same conclusion was reached on the same wording 
in the Ninth Circuit in New York Life Ins. Co. v. Kaufman, 78 F.(2d) 398, and 
Horwitz v. New York Life Ins. Co., 80 F.(2d) 295, and also in Thompson v. New 
York Life Ins. Co., 9 F.Supp. 248, 250 (D.C.OkI.); while the contrary was held 
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in the Fifth Circuit in Pyramid Life Ins. Co. v. Selkirk, 80 F.(2d) 553, and in 
the Third Circuit in New York Life Ins. Co. v. Gatti (supra, note 3) and also 
in a number of State Courts.‘ 


In the Stroehmann Case (300 U.S. 435, at page 440, 57 S.Ct. 607, 609, 81 
L.Ed. ——) the Supreme Court not only resolved the conflict in federal judicial 
opinion as to the effect of the excepting phrase in the policy of the Mutual Life 
Insurance Company of New York, but also referred to the wording of the New 
York Life policy as “different language,” and added “Certain life companies under- 
take to make exceptions to the incontestability clause by words more precise than 
those now under consideration, and opinions in cases arising upon their policies 
must be appraised accordingly.” The wording of the policy of the Equitable Life 
in the present case is clearly more precise than those just above mentioned.® 

|9, 10] As the wording of the policy in this case is plain and unambiguous, it 
must be given its natural meaning, and it should not be affected by such diversity 
of opinion as has arisen over other clauses which have employed different language 
of less precise import. While ambiguities which fairly exist in insurance policies 
must be resolved in favor of the insured, it is not permissible for courts by a 
strained and over-refined construction of ordinary words to create an ambiguity 
which would not otherwise exist. Whitney v. Union Central Life Ins. Co., 47 
F.(2d) 861, 864 (C.C.A. 8). And while the incontestable clause is a valuable feature 
of life insurance and is to be liberally construed to effectuate its beneficent purpose, 
there is no reason to deny to the insurer the option given by statute to except from 
its operation the additional features of disability and double indemnity Reanien, 
where its purpose to do so has been definitely expressed. “To make a contract 
incontestable after the lapse of a brief time is to confer upon its holder extra- 
ordinary privileges. We must be on our guard against turning them into weapons 


of oppression.” American Life Ins. Co. v. Stewart, 300 U.S. 203, 215, 57 S.Ct. 
377, 380, 81 L.Ed. ——. 


{11, 12] As the case must be sent back to the District Court for trial on its 
merits, one other point should be briefly noticed. Counsel for the insurer contends 
that the policy never took effect because in his application the insured agreed 
in writing that it should not “until the first premium has been paid during my 
good health” (which became part of the policy contract), and that the insured 
was in fact not in good health when the policy was issued and the premium was 
paid. And this defense is urged as a separate proposition, even if the incontestable 
clause does not except the disability benefits from its operation, on the theory 
that neither the whole policy nor any part thereof ever became operative, and 
therefore the incontestable clause is ineffective. It is sufficient to say that the 
latter contention is unsound, as the incontestable clause bars a defense of this 
nature, when not specifically excepted. Mutual Reserve Fund Life Ass’n v. Austin, 
142 F. 398, 6 L.R.A.(N.S.) 1064 (C.C.A. 1) Hurt v. New York Life Ins. Co., 
51 F.(2d) 936 (C.C.A. 10); Couch Cyc. Ins. Law, Vol. 8, § 2155b. But as the 
clause in this case is inapplicable to the disability benefits the defense based on 
the statement in the application will be open for consideration at the trial on 
the merits unaffected by the incontestable clause. The policy, with respect to 
the separate feature of life and disability insurance is clearly severable, as the 
amount of the premium for disability benefits is specifically apportioned thereto, 
and the structure of the policy is not inconsistent with severability; and the cases 
uniformly so hold under such conditions. New York Life Ins. Co. v. Truesdale, 
79 F.(2d) 481, 486 (C.C.A. 4); Pyramid Life Ins. Co. v. Selkirk, 80 F.(2d) 
553 (C.C.A. 5) Kaffanges v. New York Life Lns. Co., 59 F.(2d) 475 (C.C.A. 
1); New York Life Ins. Co. v. Davis (D.C.) 5 F.Supp. 316, 319; Penn Mutual 
Life Ins. Co. v. Hartle, 165 Md. 120, 166 A. 614, 91 A.L.R. 1466; Greber v. Equit- 


Steinberg v. New York Life Ins. Co., 263 N.Y. 45, 47, 188 N.E. 152, 90 A.L.R. 542 
(cited in the Stroehmann Case in the Supreme Court, su ra); Millis v. Cont. Life Ins. Co., 162 
Wash. 555, 298 P. 739: New York Life Ins. Co. v. Gre n, 170 Miss. 211, 154 So. 547. See, 
also, Penn Mut. Life Ins. Co. v. Joseph (D.C.Minn.) 5 reep. 1003; Kaffanges v. New York 
Life Ins. Co., 59 F.(2d) 475 (C.C.A. 1); Penn Mutual Life Ins. Co. v. Hartle, 165 Md. 120, 
166 A. 614, 91 A.L.R. 1466. 


5It is at least of interest to note that, while the opinion in the Stroehmann Case does not 
mention the wording of the Equitable Life policy (as used in this case) it was brought to the 
attention of the court in the brief for the respondent, pp. 14, 17, and the case of Smith v. 
Equitable Life Assur. Soc., 169 Tenn. 477, 89 S.W.(2d) 165, supra, was emphasized. 
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able Life Assur. Soc., 43 Ariz. 1, 28 P.(2d) 817; 91 A.L.R. 1470, note; Downey 
v. German Alliance Ins. Co., 252 F. 701, 703 (C.C.A. 4). 


Reversed. 


CLARK v. SOVEREIGN CAMP, W. O. W. et al. No. 1500. 
Circuit Court of Appeals, Tenth Circuit. July 19, 1937. 
91 Federal Reporter (2d) 519. 
1. DOMICILE. 

The law of the domicile of a fraternal beneficiary association governs what 
persons may take as beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

2. INSURABLE INTEREST. 

Under Nebraska law, a person not related by consanguinity may be a 
“dependent” so as to be eligible as a beneficiary in a fraternal insurance cer- 
tificate. 

(For other cases, see Insurance, Dec. Dig. § 770.) 

Appeal from the United States District Court for the Northern District of 
Oklahoma; Franklin E. Kennamer, Judge. 

Interpleader suit by the Sovereign Camp of the Woodmen of the World 
against Myrtle Clark and Hattie Clark. From a decree for defendant Hattie 
Ciark, defendant Myrtle Clark appeals. 

Affirmed. 

= R. Young, of Tulsa, Okl. (A. F. Moss, of Tulsa, Okl., on the brief), for 
appellant. ‘ 

Floyd L. Rheam, of Tulsa, Okl., for appellee Hattie Clark. 

Before Phillips and Bratton, Circuit Judges, and Kennedy, District Judge. 

KENNEDY, District Judge. 

This is an interpleader suit instituted by the Sovereign Camp of the Wood- 
mien of the World, a fraternal beneficiary association organized and incorporated 
under the laws of the state of Nebraska, seeking to be allowed to pay into court 
$987.27, the amount due upon an insurance certificate issued upon the life of 
Earle T. Clark and to have determined the conflicting claims of Myrtle Clark 
and Hattie Clark to the proceeds of such insurance in accordance with the pro- 
visions of 28 U.S.C.A. § 41, subd. 26. 

The defendants came into court and by answer interposed their respective 
claims. On final hearing the trial court awarded the insurance benefit to Hattie 
Clark, from which decree Myrtle Clark has appealed. 

Many of the facts are not in dispute. The association is of a fraternal 
beneficiary type, with a constitution and by-laws providing that benefit cer- 
tificates may be taken out by the member in favor of certain named relations 
or persons dependent upon the member. On June 21, 1935, the association issued 
and delivered to Earle T. Clark, then residing at Fort Smith, Ark., a beneficiary 
certificate in the maximum sum of $1,000, in which Myrtle Clark at the direction 
of the insured was named as beneficiary and represented as being his wife. 
Clark died on the 3d day of August, 1935. On November 30, 1922, he married 
the appellee Hattie Clark, at Sapulpa, Okl. During the depression she went to 
live at her son’s home because Clark did not have a job, upon the representation 
that when he got a job he would send for her. Thereafter Clark removed to 
Fort Smith, Ark., and when Hattie found that Clark was living with another 
woman she wrote him that she was going to get a divorce, a bill for which was 
filed and paid for. The papers concerning the divorce were sent to him, but said 
divorce was never granted, the suit having been dismissed after Clark’s death. 
She was dependent upon Clark for support and had no occupation nor any 
property. The appellant, Myrtle Clark, was married to Clark on the 8th day of 
March, 1935, through a formal ceremony, she having known him in Tulsa about 
a year prior to that marriage. He told her that he had a wife living, but that 
he had signed papers for her divorce, had sent them to her, and subsequently 
told her that his wife had obtained such divorce. Myrtle was a widow when she 
married Clark, was thereafter dependent upon him for support and believed that 
at the time she married him, he had obtained a divorce from his former wife. 
Other material matters are in dispute. One Lillian Flynn testified that she lived 
at Fort Smith, Ark., continuously since 1927 and knew the appellant, Myrtle 
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Clark, becoming acquainted with her some time between December, 1934, and 
January, 1935. When the witness first became acquainted with Myrtle, she was 
known as Mrs. Jimmie Clark (Jimmie being Earle T. Clark’s nickname), and in 
using the witness’ telephone Myrtle Clark put in calls under the name of Mrs. 
Jimmie Clark.. Prior to March, 1935, Myrtle Clark and Earle T. Clark were liv- 
ing together as man and wife. Myrtle Clark denied on the stand that she had 
ever lived with Earle T. Clark until after her marriage with him and did not 
previously give her name as Mrs. Jimmie Clark, and up until hér marriage with 
Clark had given her name as Myrtle Lacey, although admitting that on one or 
two occasions she had used the telephone of Mrs. Flynn. 

[1, 2] It is settled that the law of the domicile of a fraternal beneficiary 
association governs what persons may take as beneficiaries. Meyer v. Meyer, 
79 F.(2d) 55 (C.C.A.8); Parker vy. Parker, 82 F.(2d) 575, 577 (C.C.A.10). It has 
likewise been decided in Nebraska that a person not related by consanguinity 
may be a dependent so as to be eligible as a beneficiary in a fraternal insurance 
certificate. Goff v. Supreme Lodge, 90 Neb. 578, 134 N.W. 239, 37 L.R.A.(N.S.) 
1191. There would therefore seem to be no legal impediment under the laws of 
the state of Nebraska against the right of the appellant, Myrtle Clark, to 
recover upon the policy, so that the respective rights of the parties must be 
determined in the light of the decisions of the courts as applied to the facts in 
the case at bar. 

There are at least two lines of authorities applicable to the situation. The 
first is, that under a benefit insurance policy the term “dependent” does not 
include one named as a beneficiary living with the insured as his wife when he 
has a wife living from whom he has not been divorced, as she cannot under 
such circumstances be a dependent in the legal sense, who must be one whom 
it is not unlawful for the insured to support. Electrical Workers’ Benefit Asso- 
ciation v. Brown, 58 App.D.C. 203, 26 F.(2d) 981; Keener v. Grand Lodge, 38 
Mo.App. 543; Grand Lodge v. Hanses, 1 Mo.App. 545; Sophia Duenser v. 
Supreme Council, 262 Ill. 475, 104 N.E. 801, 51 L.R.A.(N.S.) 726. 

Another line of cases tends to support the doctrine that a woman who in 
good faith relies upon the statement of a married man that he has been divorced 
and marries him may be classified as a dependent so as to recover upon a 
beneficiary certificate. Mendez v. Mendez (Tex.Com.App.) 277 S.W. 1055; 
Frank y. Frank, 209 Ala. 630, 96 So. 859, 32 A.L.R. 1478; Supreme Lodge A. O. 
U. W. v. Hutchinson, 6 Ind.App. 399, 33 N.E. 816; Supreme Tent v. McAllister, 
132 Mich. 69, 92 N.W. 770, 102 Am.St.Rep. 382. Numerous cases are therein 
cited as tending to support each line of authority. 

It is manifest that under the first line of authorities the appellant would not 
be entitled to recover because not being legally married to Clark, he having a 
wife living, she would not legally be a dependent. Such support as he was cap- 
able of giving would be due to his legal and undivorced wife. 

{3] The right to recover under the second line of authorities depends upon 
the individual circumstances of each case and is primarily based upon the proven 
good faith of the one claiming as a dependent upon the ground that she believed 
herself legally married. In this respect, the case is not entirely free from doubt. 
The evidence of the independent witness Flynn, whose testimony was unim- 
peached, to the effect that the appellant lived with Clark prior to her marriage 
to him, is a circumstance which seriously reflects upon her good faith. The 
trial court evidently accepted this testimony as being true, despite the denial of 
the appellant upon the stand, and, if true, the recognition of property rights in 
persons thus violating the civil and moral codes of our civilization should not be 
encouraged, even though the appellant may have later married in good faith. 
Again, there is no evidence of the appellant having made any investigation in 
regard to Clark’s marital status other than what he himself told her, although 
she knew that he was a married man when she first met him and associated with 
him. Having known him but a comparatively short time, it seems that ordinary 
caution under the particular circumstances here would have suggested some 
investigation on her part. 

Whichever rule of law may be adopted, we find no compelling reason to 
reverse the finding of the trial court, and its judgment and decree will therefore 
be affirmed. 
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NATIONAL RESERVE LIFE INS CO. v. COLE. No. 4-4710. 
Supreme Court of Arkansas. July 5, 1937. 
Rehearing Denied Sept. 27, 1937. 
108 Southwestern Reporter (2d) 471. 
1. CONSTRUCTION. | 

A principal life policy and supplemental policy would, so far as possible, be 
construed together, but effect would be given to independent features of each. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. EXTENDED INSURANCE. 

In computing amount which is available for purchase of extended insurance, 
premiums paid are taken as basis for determining net value. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. NET VALUE. 

The “net value” of a policy is equal to reserve, and means that part of 
annual premium which, according to American Experience Table of Mortality, 
must be set apart to meet insurer’s obliagations to its insured. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

5. NOTICE. 

The insurer was not required to give insured, who_ retained life policy, 
notice to make election of one of the nonforfeiture benefits, on his failure to 
pay premium. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

6. EXTENDED INSURANCE. ‘ 

The terms “extended insurance” and “paid-up insurance” are distinct, but 
each is paid up. 

(For other cases, see Insurance, Dec. Dig. §§ 367[1], 368[1].) 

7. RESERVE 

Where principal life policy with face value of $2,000 contained provision that 
on failure of insured to meet premium obligations, accumulated reserve would 
be applied as single premium to purchase extended insurance in absence of 
election by insured of other nonforfeiture benefits, and insured defaulted with- 
out making election, principal policy became paid up for full period of credit 
and supplemental policy for $2,000 for accidental death which contained pro- 
vision that it should automatically expire when principal policy became paid up, 
expired, so that beneficiary was not entitled to recover double indemnity for 
accidental death of insured which occurred during period of extended insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action by Hilda May Cole, guardian, against the National Reserve Life 
Insurance Company. From an adverse judgment, the defendant appeals. 

Reversed and dismissed. 

Pryor & Pryor, of Fort Smith, and Stone, McClure, Webb, Johnson & 
Oman, of Topeka, Kan., for appellant. 

Partain & Agee, of Van Buren, for appellee. 

Griffin SmitH, Chief Justice. 

The question presented by this appeal is whether accidental death benefits 
of $2,000 provided for in a supplement attached to and forming part of policy No. 
8387 on the life of Jack Mayfield Cole were intended to, or by reasonable con- 
struction did, merge with and become a part of the automatic extended insur- 
ance provision contained in the principal policy. 

The principal policy is for $2,000. Premiums due May 21, 1934, were paid, 
ees the policy and supplement to May 21, 1935, but premiums due May 

, 1935, were not paid. The assured was injured August 25, 1935, by accidental 
aan and on September 4, 1935, died as a result of such injuries. Appellant 
admitted liability on the life policy for $2,000 with the explanation that when 
the premium due May 21, 1935, was not paid within sixty days, the policy auto- 
matically became extended life insurance for a period substantially beyond the 
assured’s death. It was contended by appellant, however, that when the separate 
annual premium due on the supplemental policy defaulted, liability under the 
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supplement, by its express terms, ceased, and such additional protection did not 
become a part of the extended contract. 

The application reads: “I hereby apply to the National Reserve Life Insur- 
ance Company for a $2,000.00 plan ordinary life nonparticipating [policy] [with] 
double accident death benefit. Policy if written, unless otherwise provided for, 
shall bear the date of this application.” 

_ The consideration recited in the body of the principal policy was payment 
in advance of an annual premium of $29.56. 


The supplement, in consideration of an additional annual premium of $5, 
contains the following provision: “If the beneficiary shall become entitled to 
indemnity on account of the death of the insured under the above policy, and 
if such death shall have resulted within ninety days thereafter from bodily 
injuries caused directly, independently and exclusively of all other causes by 
external, violent and purely accidental means * * * the Company will pay the 


suin of $2,000.00, in addition to the payments provided for in said policy, provided 


said. policy and this supplement are in force and all premiums are paid * * * 
Expire. his supplement shall automatically expire when the policy to which 
it is attached becomes paid-up or when premium payments are discontinued by 


the insured; or when the policy is maintained in force under disability supple- 
ment or when the insured becomes sixty years of age.” 


Paragraph 3 of the principal policy recites an agreement for loans, on 
certain conditions, to pay premiums. Under “Benefits and Provisions” there are 
options of which the assured may take advantage after premiums have been 
paid for three full years. 


Option (a) provides that, with respect to default after the third annual pre- 
mium has been paid, then, upon written request of the assured, the company will 
grant paid-up life insurance of a reduced amount payable at the same time and 
under the same conditions as the policy would yield if kept in full force, with 
increasing loan or cash surrender values; or (b) “Upon due surrender of this 
policy by the insured or the owner, the cash surrender value will be paid in 
cash and the insurance terminated. The cash surrender value shall be equal 
to the reserve at the date of default for the face amount of this policy, com- 
puted according to the American Experience Table of Mortality with interest 
at the rate of 3% per cent per annum, less an amount having a maximum 
of one and one-half per centum of the sum insured at the end of the third policy 
year, and decreasing annually thereafter. Beginning at the end of the tenth 
policy year the cash surrender value shall be equal to the full reserve. Any 


indebtedness to the Company on this policy existing at the time of the sur- 
render shall be deducted from any such cash surrender value; or (ic), if no 


other non-forfeiture benefits shall be elected by the insured within two months 
from the due date of the premium in default, the Company will grant extended 
insurance reckoned from said date, without participation in the earnings and 
without the right to loans, for an amount equal to the face of this policy.” 


Option “c” is referred to in the policy as “Automatic Extended Insurance.” 
It is further provided that the extended insurance “will be such as the cash 


surrender value obtainable under paragraph (b), less any indebtedness due the 
the Company, will purchase when applied as a net single premium at the attained 


age of the insured on the mortality and interest basis as stated herein.” 


Table “A” on page 2 of the policy shows by specific enumeration the benefits 
on each $1,000. 


At the end of the eighth year (in the instant case May 21, 1935), the 
assured, having defaulted on his premiums, could have procured paid-up insur- 
ance for $304; or he could have borrowed $100; or he could have surrendered 
the policy and received $100 in full settlement. To exercise either of these 
options, there was the requirement that an affirmative action be taken; the 
assured’s preference must have been expressed in writing. 

But, as an additional privilege reserved to the assured, he had the right to 
remain quiescent. He had the privilege of silence. He selected a policy or 
contract under the terms of which the net accumulated reserve would be used 


as a single premium in the purchase of extended insurance. The amount of 
such insurance privilege varied from year to year, and its values were enhanced 
by the payment of premiums and the lapse of time. 

As an essential or requisite to the determination of optional or automatic 
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rights—as a basis from which these rights would be computed—the contracting 
parties stipulated that table “A” should control, and this table provides what 
the policy values shall be for each $1,000 of insurance. 

It now becomes necessary to determine whether the face of the policy is 
$2,000 or $4,000; or, admitting the face value to be $2,000, does the increased 
sum become a part of the general contract and draw to it the optional and 
automatic values, irrespective of provisions in the supplement that accidental 
death benefits automatically expire when the policy to which it is attached 
becomes paid up, or when premium payments are discontinued by the insured? 

Appellee says: “The face of the policy, of course, is $2,000.00 if death results 
from ordinary causes, and is $4,000.00 if by accidental means. * * * 
It is clear’ that the cash and loan value was far more than 
ample to keep the whole policy in force, and further that by express terms 
of the policy, in default of any election by the insured as to an option, same 


would be extended for the full face amount for a period of almost seven years. 


* * * By no stretch of the imagination could it be said that the additional pay- 
ment for accidental death was not a part of the face of the policy issued upon 
the application.” Citing Missouri State Life Ins. Co. v. Miller, 163 Ark. 480, 
260 S.W. 705; Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S.W. 847, 
54 A.L.R. 600; Security Life Ins. Co. v. Matthews, 178 Ark. 775, 12 S.W.(2d) 
865; Illinois Bankers’ Life Assur. Co. v. Wilken, 187 Ark. 337, 59 S.W.(2d) 
1046, and Metropolitan Life Ins. Co. v. Stewart, 188 Ark. 903, 68 S.W.(2d) 1017. 


{1] It is our opinion that the face of the policy is $2,000. This limitation 


appears on the first page of the contract in this language: “If death occurs while 
this policy is in full force and effect, as provided herein, the amount payable 
as face amount shall be $2,000.00.” The supplement refers to “the above policy” 
as No. 8387, and provides that if death be caused by accidental means, the com- 
pany will pay the sum of $2,000 “in addition to the payments provided for in 
said policy.” The application called for “An orate non-participating life pol- 


icy” for $2,000, with double accident death benefit. The accident benefit feature 


required an additional annual premium of $5, and became non-operative if such 
premium should not be paid within the period of grace. While the two papers 
will be read together, and in so far as possible will be construed together, effect 
must be given to the independent features of each, and there is not any language 
to justify a finding that the face of the policy is $4,000. 

The policy provides, and the plan under which it is written clearly shows, 
that paid-up insurance, and extended insurance, may be purchased. (Italics ours.) 


In each instance the amount so purchased, or the term of extension, is limited 


to the cash surrender value. In the Table of Values a paid-up policy for $304, 
under the agreement of the parties, was equivalent to extended insurance for 6 
years, 310 days. If the insured had lived after defaulting in premium payments, 
it could hardly be urged that his accumulated reserve would purchase paid-up 
insurance for $608—the amount convertible under a $4,000 policy. The supple- 
mental contract negatives this construction with a provision that it shall auto- 


matically expire “when the policy to which it is attached becomes paid up.” 
[2] In Cooley’s Briefs on Insurance, Vol. 4, pages 3818, 3819, it is said: “In 


computing the amount which is available for the purchase of extended insurance, 
the premiums paid are taken as the basis for determining the net value.” 

[3] The “net value” of a policy is equal to the reserve, and means that part 
ef the annual premium which, according to the American Experience Table of 
Mortality, must be set apart to meet the company’s obligations to its insured. 


[4] Appellant, in treating appellee’s insurance as extended, acted in obe- 


dience to the contract. The kind of insurance appellee would be entitled to if 


premiums were not paid was set out in the policy, and appellee retained the policy 
and at all tmes was charged with knowledge of its terms. The right reserved 
in his behalf was predetermined as a benefit to prevent forfeiture in the event 
he should fail, intentionally, by force of circumstances, or through oversight, to 
meet his premium obligations. All of appellee’s accumulated reserve, less a $60 
loan, was applied as a single premium to purchase extended insurance. The 
insurance so purchased was paid-up for the full period of the credit, and accord- 
in& to all contractual intendments the policy to which the supplement was attached 


became paid up. No premiums were thereafter due, nor could such policy, at 
any time during its term, or at the expiration thereof, be converted into insurance 
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of any other kind. The transaction, with respect to obligations other than pay- 
ment at death, or cash surrender value, was at an end, and the assured had noth- 
ing more to do. : 

[5] Appellee insists that the assured had a right to rely upon the plain pro- 
vision of the policy, and says that “The Company notified him of nothing to 
the contrary.” The insurer is not required to give the insured notice to make an 
election ye his failure to pay a premium. Cooley’s Briefs on (Insurance, Vol. 
4, p. 3815. 

[6] It is true that the terms “extended insurance” and “paid-up insurance” 
are distinct, but each is paid up, as was the principal policy in the instant case. 

In New York Life Ins. Co. v. Moose, 190 Ark. 161, 78 S.W.(2d) 64, where a 
life and disability policy provided that upon default in payment of the annual 
premium, the policy should be continued automatically as temporary insurance 
from the date of default for such term as the policy’s cash surrender value, less 
any indebtedness thereon would purchase, unless within 3 months from default 
insured exercised one of two options, either to take paid-up insurance or the cash 
surrender value of the policy, it was held that, “on failure to exercise either of 
such options, insured was automatically limited to temporary insurance for a 
term which the cash surrender value would purchase.” 

[7] We hold, therefore, that the face of the policy was $2,000; that the double 
indemnity supplement, while a part of the primary contract, contained independ- 
ent or severable provisions not in conflict with provisions of the principal con- 
tract, but operative while the supplemental premium was being paid; that the 
supplement’s values ceased when the policy to which it was attached became 
paid-up, and that it was paid-up under the extended insurance agreement. The 
rights of appellee were limited to the face of the principal policy, and since this 
amount was paid, nothing is recoverable by the instant suit. 

Reversed and dismissed. 


PENDAS et al. v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court of Florida. Sept. 8, 1937. 
: 176 Southern Reporter 104. 
1. ASSIGNMENT. 

Insured’s ‘absolute assignment of life annuity policy to his insane son, as 
authorized by policy, which gave insured right to change beneficiary and mode 
of settlement and provided that assignment thereof should exclude all rights of 
beneficiary, completely destroyed insured’s prior election of mode of settlement and 
designation of beneficiary, leaving assignee with such right. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

2. CHANGE OF BENEFICIARY. 

The beneficiary named in life insurance policy, reserving to insured right 
to change beneficiary without named beneficiary’s consent, acquires no vested 
right or interest, but only expectancy, during insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. ASSIGNMENT. 

_Insured’s assignment of life policy in accordance with terms thereof places 
assignee in same position respecting rights and liabilities thereunder that insured 
occupied before transfer and amounts to substitution of assignee for insured as 
party to policy. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

4. ASSIGNMENT. 

A life policy is a mere chose in action, which may be assigned, unless forbid- 
den hy contract provision. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

5. ELECTION. , ae ; 

Insured’s insane son having no power to exercise his right to designate bene- 
ficiary and elect new mode of settlement in lieu of lump-sum payment of death 
benefits under life annuity policy assigned to him by insured, equity court Will 
protect such right by making election for assignee. 


(For other cases, see Insurance, Dec. Dig. § 599.) 
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6. PENALTY. 

The statute requiring insurer, unsuccessfully defending action on policy, to 
pay insured’s attorney’s fees, becomes part of insurance contract and imposes 
liability for such fees as incident of insurer’s wrongful refusal to pay loss, not 
mere procedural incident to entry of judgment, so that insurer is not liable 
therefor in absence of such wrongful refusal (Comp.Gen.Laws 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. PENALTY. 

An insurance company, not being delinquent in payment of, nor guilty of 
wrongful refusal to pay, amount due insane assignee of life anuity policy, where 
chancellor determined issues in suit by assignee’s guardian against company for 
accounting in accordance with. its contention that neither assignee nor guardian 
could elect optional mode of settlement in lieu of lump-sum payment, but that 
equity court must do so, could not be required to pay fees of complainant’s attor- 
neys (Comp.Gen.Laws 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Hillsborough County; Harry N. Sandler, Judge. 

Suit by Daniel Pendas, an insane person, by his guardian, Armando Pendas, 
and others, against the Equitable Life Assurance Society of the United States. 
From the decree entered, complainants appeal. 

Affirmed. , 

Caraballo, Graham & Caraballo, of Tampa, for appellants. 

Whitaker, Whitaker & Terrell, of Tampa, for appellee. 

Burorp, Justice. 

On April 20, 1932, the Equitable Life Assurance Society of the United States 
issued a life annuity policy to Enrique Pendas and agreed to pay at its home 
office in the city of New York to the annuitant under conditions stated in the policy 
monthly payments of $1,053, “beginning on the anniversary of the registered date 
of the contract upon which annuitant’s age and nearest birthday is 70 years, but 
at any time prior to the commencement of such annuity payments on said date 
—_ the annuitant may, provided this contract is then in force, elect in lieu thereof 
either : 

“(1) A Life Annuity beginning at anv age shown in schedule ‘A’ on the third 
page hereof with monthly payments of the respective amounts provided therein, 
or 

“(2) A Refund Annuity beginning at any age shown in schedule ‘B’ on the 
third page hereof with monthly payments of the respective amounts provided 
therein.” 

The contract then provided: 

“If the annuitant dies prior to the due date of the first Annuity payment 
hereunder, the Society will, upon receipt of due proof of the Annuitant’s death, 
provided this contract is then in force and is then surrendered properly released, 
pay to the Anuitant’s wife, Rosalia Pendas, beneficiary (with the right to the 
Annuitant to change the beneficiary or assign this contract), 

“A Death Benefit the amount of which shall be determined in accordance with 
Schedule ‘C’ on the fourth page hereof. 

“This contract is issued ‘in consideration of the payment in advance to the 
Society of a single premium of One Hundred Thousand and 00/100 Dollars, 
representing 100 premium units. The Provisions of the subsequent pages hereof 
form a part of this contract as fully as if recited at length over the signatures 
hereto affixed.” 

The policy contained the following clause: 


“The Annuitant may elect to have any net sum due under this contract upon 
the death of the Annuitant prior to the due date of the first annuity payment 
applied under one or more of the following optional modes of settlement in lieu 
of the lump sum provided for on the first page hereof, and in the absence of such 
an election by’ the Annuitant, the beneficiary, after such death of the Annuitant, 
may so elect. The beneficiary, after such death of the Annuitant, may designate 
(with the right to change such designation) the person to whom any amount 
remaining unpaid at the death of the beneficiary shall be paid if there be no such 
person designated by the Annuitant and surviving. Such election, designation 
or request for change shall be in writing and shall not take effect until filed with 
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the Society at its Home Office and endorsed upon the contract or the supplementary 
contract, if any. 

“1. Deposit Option: Left on deposit with the Society at interest guaranteed 
at the rate of 3% per annum, with such Excess Interest Dividend as may be 
apportioned. 

“2. Instalment Option: Fixed Period. Paid in a fixed number of equal annual, 
semi-annual, quarterly or monthly instalments, as set forth in the following 
table. 

“3. Life Income Option: Paid in equal annual, semi-annual, quarterly or 
monthly instalments for five, ten or twenty years certain as may be elected and 
continuing during the remaining life-time of the beneficiary as shown in the 
following table. 

“4. Instalment Option: Fixed Amount. Paid in equal annual, semi-annual, 
quarterly or monthly instalments of such amount as may be agreed upon until the 
net sum due under this contract together with interest on the unpaid balances at 
the rate of 3% per annum and such Excess Interest Dividends as may be appor- 
tioned, shall be exhausted, the final payment to be the balance then remaining 
with the Society. If the Interest and Excess Interest Dividend for any year shall 
be in excess of instalments payable in such year, then the total amount of the 
instalments for the subsequent year shall be increased by the amount of such 
excess. 

“Excess Interest Dividend: The foregoing Options are based upon an interest 
earning of 3% per annum; but if in any year the Society declares that funds held 
under such Options shall receive interest in excess of 3% per annum, the interest 
under Option 1, the amount of instalment under Option 2, the amount of income 
during the fixed period of five, ten or twenty years under Option 3, and the funds 
held under Option 4, shall be increased for that year by an Excess Interest Divi- 
dend as determined and apportioned by the Society.” 

It also contained the following clauses: 

“Assignments. No assignment of this contract shall be binding upon the 
Society or be deemed to be in force unless in writing and until filed at its Home 
Office. The Society assumes no responsibility for the validity of any assignment. 

“Beneficiary. If there is no written assignment of this contract in force and 
on file with the Society or if the only assignment in force and on file is to the 
Society as security for an advance, the Annuitant may from time to time, by 
written notice duly filed at the Society’s Home Office, change the beneficiary, but 
such change shall take effect only upon its endorsement on this contract by the 
Society.” 

And also the following clause: 

“The Annuitant (or assignee, if any) may, without the consent of the bene- 
ficiary, surrender, assign or pledge this contract and all rights hereunder or, 
subject to the Society's approval, change this contract. An assignment by the 
Annuitant shall operate to exclude any and all rights of any beneficiary under 
this contract except that upon release of all outstanding assignments or upon 
reassignment to the Annuitant all rights under this contract shall be the same 
as if such assignments of said contract had not been made and that if assigned 
or pledged as collateral only by the Annuitant any equity remaining at the death 
of the Annuitant shall accrue to the beneficiary.” 

On July 16, 1932, the insured having elected to change the Mode of Settle- 
ment, such change was approved by the insurer and a rider attached to the policy 
in the following language : 


“The Equitable Life Assurance Society of the United States 





“Attached to and made part of policy No. 8,815,096 on the life of Enrique 
Pendas, the Annuitant. 


“Special Provision: 

“In compliance with the written request of the Annuitant, the beneficiary and 
mode of settlement are changed as follows: 

“1. It is hereby specially provided that settlement of the amount becoming due 
by reason of the death of the Annuitant prior to the due date of the first Annuity 
payment shall be made as follows: 





di 
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“(a) If the Annuitant’s son, Daniel Pendas, be then living settlement shall be 
made as provided in paragraph 2. 

“(b) If the Annuitant’s said son be not then living, settlement shall be made 
in a single sum with the Annuitant’s wife, Rosalia Pendas, if living, if not living 
with the Annuitant’s son, Armando Pendas, if living, if not living with the Annui- 
tant’s Executors or Administrators. 

“2. The amount becoming due under paragraph 1(a) shall be left on deposit 
with the Society in accordance with Option 1 of the Modes of Settlement at death 
of the Annuitant during the lifetime of the Annuitant’s son, said Daniel Pendas, 
except that the Annuitant’s said wife if living, without the consent of said Daniel 
Pendas, or if said wife be not living the Annyitant’s son said Armando Pendas, 
if living, without the consent of said Daniel Pendas, shall have the privilege on 
interest due dates of withdrawing instalments of not less than Five Hundred 
Dollars each from the amount held on deposit until the deposit shall be less than 
Five Hundred Dollars when the balance may be withdrawn, the total of such 
instalments not to exceed Six Thousand Dollars per annum. Interest on the 
amount held on deposit shall be paid monthly as each interest payment shall 
become due to the Annuitant’s said wife, if living, if not living to the Annuitant’s 
son said Armando Pendas, if living, if not living to the Annuitant’s son said 
Daniel Pendas, if living. In the event of the death of the Annuitant’s son, said 
Daniel Pendas subsequent to the death of the Annuitant, the amount then remain- 
ing under said Option 1 together with any interest accrued thereon, shall be paid 
in a single sum to the Annuitant’s said wife, if living, if not living to the Annui- 
tant’s son, said Armando Pendas, if living, if not living to the Annuitant’s execu- 
tors or administrators. 

“New York, June 16, 1932. 

“George F. Schantz, 
“Asst. Registrar.” 

Thereafter, on December 20, 1935, the insured assigned the policy by absolute 
assignment to Daniel Pendas, who was a son of the insured and who was mentally 
deranged. That assignment was in the following language: 

“(Form of Absolute Assignment—To be ‘attached to and retained with the 
Policy for use as evidence when required) 

“For One Dollar, to me in hand paid, and for other valuable considerations 
(the receipt of which is hereby acknowledged), I hereby assign, transfer and 
set over Policy No. 8815096 on the life of myself issued by The Equitable Life 
Assurance Society of the United States with all rights therein, and with all money 
now or hereafter due or payable thereon, and all dividends, options, benefits or 
advantages derived therefrom, including the right to surrender said policy at 
any time and to receive and receipt for the surrender value thereof, to Daniel 
Pendas, whose P. O. address is 2107 Morgan Street, Tampa, Florida, and for the 
consideration above expressed I do also for my executors and administrators, 
guarantee the validity and sufficiency of this assignment to the assignee named 
herein, his executors, administrators and assigns; and my title to the said policy 
will forever warrant and defend. 

“In witness whereof I have hereunto set my hand and seal this 20th day of 
December, 1935. 

“Enrique Pendas_ [Seal] 
“State of Florida, County of Hillsborough. 

“On this 20th day of December in the year of our Lord 1935, before me 
personally came Enrique Pendas to me known and known to me to be the individual 
described in and who executed the foregoing assignment, and acknowledged that 
he executed the same. 

“M. Caraballo [Notary Seal]” 


On December 30, 1935, the insured died. Thereafter, Armando Pendas, another 
son of the insured, was appointed and qualified as guardian of the person and 
estate of Daniel Pendas, Daniel having been adjudicated an insane person. Armando 
made proof of death and filed claim as guardian for Daniel Pendas and demanded 
payment, under the terms of the contract, to him in his capacity as such guardian, 
in monthly installments, interest upon the sum of $108,600, which was then the 
principal due under the policy, at not less than 3 per cent. per annum and on such 
larger amount described in the policy as “excess interest dividend” that may be 
apportioned thereto, as well as any accumulated dividends; that he be entitled to 





20 The Insurance Law Journal, Vol. 90 [Jan., 1938 


withdraw from said principal sum monthly of not less than $500 each per month 
not to exceed $6,000 per year, all according to the terms of the agreement attached 
to the policy under date of June 16, 1932. 

The insurer admitted its liability under the policy, but contended, in effect, 
that it was not authorized to make payments to the guardian as requested. It 
was the contention of the guardian that by the rider dated June 16, 1932, the 
insurer was bound to make the payments to the guardian of the insane beneficiary 
in the manner directed by the insured, as evidenced by that agreement. 

The insurer contended that the assignee of the policy was entitled to payment 
of death benefits in a lump sum or to one or more of the optional modes of 
settlement provided for in the contract; that these are alternative and inconsistent 
rights requiring an election. 

The insurer also contended that as Daniel Pendas, the assignee, is an insane 
person, he could not make the electtion and that his guardian could not make it 
for him, but that the election would have to be made by a court of equity. 

Negotiations were had between representatives of the assignee and of the 
insurer, the insurer at no time denying its liability, but at all times insisting that 
under the terms of the contract and the conditions which then existed, the assignee 
of the policy must procure an election in his behalf of the mode of settlement 
by a court of equity. 

The insurer also contended that under the existing conditions it would not be 
liable for attorney’s fees expended by the assignee or his guardian in procuring 
such election to be made by a court of equity. 

The parties failing to reach an agreement as to just what should be included 
and claimed in a bill of complaint and in an answer and in a decree, finally a 
suit was filed by Daniel Pendas, an insane person, by his guardian, Armando 
Pendas; Rosalia Pendas, widow, individually and as executrix under the last 
will and testament of Enrique Pendas, deceased; and Armando Pendas, single, 
individually, and as guardian of Daniel Pendas, an insane person, against the 
Equitable Life Assurance Society of the United States, a foreign corporation, in 
which it was alleged: 

“Daniel Pendas, an insane person, by his guardian, Armando Pendas; Rosalia 
Pendas, widow, individually and as executrix under the last will and testament 
of Enrique Pendas, deceased, and Armando Pendas, single, individually and as 
guardian of Daniel Pendas, an insane person, all of Hillsborough County, Florida, 
by their attorneys, Caraballo, Graham and Caraballo, bring this, their bill of 
complaint, against the Equitable Life Assurance Society of the United States, a 
corporation organized and existing under the laws of the State of New York, 
and allege :” 

It is then alleged that on January 14, 1936, Daniel Pendas was adjudicated 
insane by the county judge of Hillsborough county, Fla.; that on January 15, 
1936, Armando Pendas was duly appointed guardian of the said Daniel Pendas, 
an insane person, and that he thereafter duly qualified as such guardian and 
became fully clothed with all rights and powers of guardian under the laws of 
Florida; that Rosalia Pendas is a widow and that Armando Pendas and Daniel 
Pendas are the sole heirs at law of Enrique Pendas, deceased. That the defendant, 
the Equitable Life Assurance Society of the United States, is a corporation 
organized under the laws of the State of New York; that on April 20, 1932, the 
defendant corporation, in consideration of the sum of $100,000 in hand paid by 
Enrique Pendas, issued him its life annuity policy or contract No. 8815096. 

The agreements contained in the policy were then set forth. 

After the general allegations, it is alleged that it was further provided by 
the contract: 


“(a) That the annuitant (or assignee, if any) may, without the consent of 
the beneficiary, surrender, assign or pledge the contract and all rights thereunder, 
or subject to the Society’s approval, change the contract. 

“(b) An assignment by the annuitant shall operate to exclude any and all 
rights of any beneficiary under this contract. 

_.“(c) Refund annuity payments becoming due after annuitant’s death will be 
paid to the beneficiary designated by the annuitant. 

“(d) The beneficiary may elect to have any net sum due under this contract 
upon the death of the annuitant prior to the due date of the first annuity payment, 
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left on deposit with the Society at an interest rate guarantee at three per cent 
per annum with such excess dividend as may be apportioned thereto. 

“VII. Plaintiffs further show that while the contract was in full force and 
effect, and after the annuitant had selected a refund annuity beginning at age 
seventy-one (71), as hereinbefore set forth, the said annuitant, Enrique Pendas, 
on the 20th day of December A. D. 1935, did, for a valuable consideration, assign, 
transfer and set over unto the said Daniel Pendas, the said annuity contract, 
together with all rights therein, thereby vesting the said Daniel Pendas with all 
options, benefits or advantages to be derived therefrom, including all accrued and 
unpaid dividends and the right to surrender said policv at any time and to receive 
the surrender value thereof, as will appear from the absolute assignment attached 
to and forming a part of said contract hereto annexed as Exhibit ‘A.’ 

“VIII. That, thereafter, to-wit: on the 3lst day of December A. D. 1935, said 
day being a date prior to the due date of the first refund annuity payment under 
said contract, and before the said annuitant had reached the age of seventy-one 
(71) years, the said Enrique Pendas died. That at the time of his said death 
the death benefit under said contract, as provided by Schedule ‘C’ thereof, was 
the sum of Ten Hundred Eighty-six Dollars ($1086.00) for each premium unit 
of One Thousand Dollars ($1000.00) or the total sum of One Hundred Eight 
Thousand Six Hundred Dollars ($108,600.00), plus accumulated dividends.” 

It was then alleged that the guardian as appointed made proof of death and 
demanded the payments hereinabove mentioned. 

It was alleged: 

“That Armando Pendas, individually, and his mother, the said Rosalia Pendas, 
have joined this suit as parties plaintiff for the purpose of asserting their conform- 
ity with the demand of the said Armando Pendas, as such Guardian, and do hereby 
offer to execute any release which might be deemed by this court to be necessary 
in order to vest in the said Daniel Pendas and in the said Armando Pendas, as 
such guardian, all rights which the said Armando Pendas, individually, or the said 
Rosalia Pendas might have by virtue of said contract and the facts herein recited.” 

It was prayed: 

“1, That the defendant be required to account to the said Armando Pendas, 
as such guardian, for all accrued dividends. 

“2. That the said defendant be required to account to the said Armando Pendas, 
as such guardian, for all monies now in its hands as and for death benefits under 
said contract. 

“3. That this Honorable Court find and decree that the method of settlement 
agreed upon between the late Enrique Pendas and the defendant on the 16th day 
of June, 1932, became a part of said contract and that said contract was con- 
sequently payable in the manner and form therein recited except that by the assign- 
ment dated the 23rd day of December, 1935, all payments provided by said special 
contract of June 16, 1932, became payable to Daniel Pendas and not to Rosalia 
Pendas and/or Armando Pendas. 

“4. That said defendant be ordered and decreed to pay to plaintiff, Armando 
Pendas, as such guardian, in monthly instalments, interest on the sums so accounted 
for, at the rate of not less than three per cent (3%) per annum with such further 
excess interest as may be apportioned thereto. 

“5. That the defendant be ordered and directed to permit plaintiff Armando 
Pendas, as such guardian, to withdraw at any monthly interest paying period 
sums of not less than Five Hundred Dollars ($500.00) of said principal on deposit, 
not to exceed the sum of Six Thousand Dollars ($6000.00) in any one year. 


“6. That in the event this Court shall determine that by reason of the assign- 
ment of said contract to Daniel Pendas by the late Enrique Pendas, the method 
ot payment provided in the special contract of June 16th, 1932, attached to and 
forming part of Exhibit ‘A’ herein, is not self-operative, that this Court may 
then decree that the adoption and election by Armando Pendas, as Guardian of 
said Daniel Pendas, of the method of payment provided by said contract of June 
16, 1932, is in conformity with law and within the powers of the said Armando 
Pendas, as such Guardian, and binding upon the defendant. 

“7, That in the event this Court shall determine that the said contract of 
June 16, 1932, is not self-operative and that Armando Pendas, as such guardian, 
has not the power to select the method of payment of said monies under any of 
the provisions of the contract, that then and in that event that this Honorable 
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Court will make such selection for and on behalf of the said Daniel Pendas as 
this Court may determine to be for the best interests of the said Daniel Pendas. 

“8. That the said defendant be required to pay to your orators or to such 
one or more of them as the Court may find entitled thereto, an attorneys fee 
for the solicitors of your orators in the premises, in the manner, form and amount 
as is provided by the laws of the State of Florida and the rules and practice of 
this Court.” 

The answer of insurer admits the payment of the premium, the issuance of 
the policy, the indorsements, the assignment to Daniel Pendas, his insanity, and 
that proofs of death and claim were filed with it by the guardian, and that the 
amount of its liability at that time was $111,015.96. The answer admits that 
insurer denied the right of the guardian to demand settlement in the form 
demanded, upon the theory that the insane assignee was without power to make 
the election and the guardian was without power and authority to make the 
attempted election of mode of settlement, and it averred that insurer was ready 
and willing to discharge its duty when a lawful election is made. It denied that 
complainant’s solicitors had diligently co-operated with the solicitors of the insurer 
in arriving at a solution of the problem presented. It denied that it became 
obligated to pay plaintiff’s solicitors an attorney’s fee. 

The answer averred that under the policy as assigned to Daniel Pendas, 
he became entitled to either (a) the death benefit in a lump sum, or (b) the 
optional modes of settlement. It averred that the optional modes of settlement 
are inconsistent rights involving a choice predicated upon knowledge and discrim- 
ination; that Daniel was without ability to exercise such rights and his guardian 
was without power to elect between them, and that an election by a court of 
equity was necessary, and that when a decree of election as prayed in the bill 
of complaint should be made defendant would discharge its duty in this regard; 
that prior to the institution of suit defendant admitted its liability to the insane 
assignee of the policy and expressed its willingness to discharge that liability 
when a court of competent jurisdiction had made the necessary elections in behalf 
of the insane assignee. It denied that any money judgment was necessary to be 
entered against the defendant, but averred that all that was necessary was for a 
court of equity to make an election between the alternative rights in behalf of 
the insane owner of the policy, and that the exercise of such jurisdiction on the 
part of the court would not entitle the complainant to recover attorneys’ fees. 

Testimony was taken on the merits, as well as looking to a determination 
by the court of what election it might make that would be for the best interests 
of the insane complainant. After hearing testimony, the court elected Option 1 
of the optional modes of settlement contained in the policy on behalf of the insane 
assignee in lieu of the death benefit in a lump sum. That is, the court decreed 
an election to have the net sum due under the policy due at that time, to wit, 
$114,884.85, left on deposit with the insurer with interest guaranteed at the rate 
of 3 per cent. per annum with such excess interest dividends as might be appor- 
tioned to be paid to the assignee, Daniel Pendas, an insane person, or his guardian, 
in equal monthly installments. It required the insurer within thirty-one days to 
place the proceeds on deposit and issue to Daniel Pendas its certificate of deposit, 
in conformity with the decree, and to deliver or offer to deliver the same to the 
guardian, and to begin or offer to begin payments thereunder without becoming 
delinquent. The court retained jurisdiction of the cause to make such further 
decree as might become necessary or advisable to carry out the provisions of the 
same. 

[1] Much has been said in the briefs in regard to the intent of the parties. 
The whole question resolves itself into thisy “What was the effect of the absolute 
assignment of the policy by the insured to his insane son?” 


As long as the insured lived and held the policy, he could change the benefi- 
ciaries and modes of settlement. The very terms of the policy provide that the 
annuitant, or assignee if any, may without the consent of the beneficiary surrender, 
assign, or pledge this contract and all rights thereunder. It provides further: 


“An assignment by the annuitant shall operate to exclude any and all rights 
of any beneficiary under this contract, except that upon release of all outstanding 
assignments or upon re-asisgnment to the annuitant of rights under this contract 
shall be the same as if such assignment of said contract had not been made.” 

It, therefore, necessarily follows that when the annuitant made the assignment 
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of December 20, 1935, the effect of that assignment was to completely wipe out 
the effect of the election of mode of settlement and the designation of beneficiaries 
set forth in the rider of June 16, 1932, hereinbefore referred to. 

[2] The applicable law in this regard was enunciated by us in the case of 
Moon v. Williams et al., 102 Fla. 214, 135 So. 555, 557, as follows: 

“Where, under the terms of a life insurance policy there is reserved in the 
insured the right without the consent of the beneficiary to change the beneficiary 
first named in the policy upon the sole condition that the assent of the insurer 
be acquired, the beneficiary named in the policy acquires no vested right or interest 
during the life of the insured, but only acquires an expectancy. Mutual Benefit 
Life Insurance Co. v. Swett et al. (C.C.A.) 222 F. 200, Ann.Cas.1917B, 298; 
Kerr on Insurance 687; Denver Life Insurance Co. v. Crane, 19 Colo.App. 191, 
73 P. 875; Hopkins v. Northwestern Life Assurance Co. (C.C.A.) 99 F. 199; 
Golden Star Fraternity v. Martin, 59 N.J.Law 207, 35 A. 908; Sabin v. Phinney, 
134 N.Y. 423, 31 N.E. 1087, 30 Am.St.Rep. 681; Robinson v. United States Mutual 
Ace. Association [CC.] 68 F. 825; Wirgman v. Miller, 98 Ky. 620, 33 S.W. 937; 
Cellery v. John Hancock Mutual Life Insurance Co., 57 App.Div. 227, 68 N.Y.S. 
128. See, also, Atlantic Mutual Life Insurance Co. v. Gannon et al., 179 Mass. 
291, 60 N.E. 933. 


[3] “The effect of the assignment of a life insurance policy, which assignment 
is made in accordance with the terms of the policy, is to place the assignee in 
the same status with respect to all rights and liabilities under it that the insured 
occupied before the transfer. It may be said to amount to the substitution for 
the assured of the assignee as a party to the policy. Atlantic Mutual Life Insur- 
ance Co. v. Gannon, supra; Bacon’s Life and Accident Insurance (4th Ed.) § 
386; Metropolitan Life Insurance Co. v. O’Brien, 92 Mich. 584, 52 N.W. 1012; 
Opitz v. Karel, 118 Wis. 527, 95 N.W. 948, 62 L.R.A. 982, 99 Am.St.Rep. 1004. 


[4] “A life insurance policy is a mere chose in action, and, unless some 
provision .of the contract forbids its assignment, it may be assigned as other 
choses in action. See note 87 Am.St.Rep. 486, and authorities there cited. Bush- 
nell v. Bushnell, 92 Ind. 503; Hutson, Administrator v. Merrifield, Administrator, 
51 Ind. 24, 19 Am.Rep. 722.” 

[5] The annuitant had the right to exercise the option in regard to modes 
of settlement in lieu of the lump sum as long as he owned the policy, and he had 
that right when he made the designation of June 16, 1932, which was approved 
by the home office and attached to the policy, but his assignment to Daniel Pendas 
of December 20, 1935, completely destroyed that prior designation and left Daniel 
with the right to designate and to make a new election, but Daniel did not have 
the power to do that on account of his mental incapacity. Having the right and 
not having the power, equity will protect his right. 

The only other question left for our determination is whether or not the 
court erred in refusing to decree attorney’s fees in behalf of the complainant. 
The defendant was not delinquent. It was necessary for it to proceed with caution 
and to require the election to be made by the assignee in such manner as would 
protect the insurer from being called upon a second time to pay the claim. The 
insurer was in the position of saying: “I owe you so much money; you have the 
right to say how it shall be paid and when you have said that in such a way as 
to bind you and protect me, I am ready, willing and able to pay it.” 

In United States Fire Insurance Co. vy. Dickerson et al., 82 Fla. 442, 90 So. 
613, 616, it was said: 

“The attorney’s fees provided for in our statute are in the nature of a penalty, 
although not such strictly speaking. The statutes are sustained under the doctrine 
that attorney’s fees may be imposed upon the delinquent insurance company under 
the police power of the state as a kind of penalty incurred in the conduct of a 
business affected with a public interest. The case in this state which first held 
the Act of 1893, c. 4173, to be valid was Tillis v. Liverpool & London & Globe Ins. 
Co., 46 Fla. 268, 35 So. 171, 110 Am.St.Rep. 89. There it was held that the 
principles announced in the case of Farmers’ & Merchants’ Ins. Co. v. Dobney, 
_ 189 U.S. 301, 23 S.Ct. 565, 47 L.Ed. 821, controlled the case then before the court; 
where a motion was made to strike an amendment to the declaration in which 
attorney’s fees were claimed under the statute. The court held that if the statute 
was consistent with the provisions of the state and the federal Constitutions 
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the motion should be denied, and held the lower court to have erred in striking 
the amendment.” 

And again in that case it was said: 

“Our statute provides for the penalty to be paid by the insurance company 
which unsuccessfully defends an action upon a policy of insurance issued by it 
where the property destroyed is real estate or personal property, and where the 
same is wholly or partially destroyed. In every case where an insurance company 
unsuccessfully defends an action against it upon a policy issued by it, it is liable 
for attorneys’ fees, whether the defense is one of law as to the company’s liability 
under the policy or one of fact as to the amount of the damages.” 

[6] The statute under which compensation for attorneys is claimed is section 
4263, R.G.S., section 6220, C.G.L. 

In Orlando Candy Co. v. New Hampshire Fire Ins, of Manchester (D.C.) 
51 F.(2d) 392, 393, District Judge Strum, in discussing the statute under 
consideration, said: 

“The statute in effect becomes a part of the contract, because the parties 
contract subject to the terms of the statute. The liability imposed by the statute 
if there is no wrongful refusal to pay, then there is no statutory liability to pay. 
not a mere prodecural incident to the entrv of judgment.” (Emphasis supplied.) 

We think that is the proper construction to be placed upon the statute, and 
if there is no wrongful refusal to pay, then there is no statutory liability to pay. 

[7] In this case the chancellor and the equities to be with the defendant 
insurance company. The issues were determined in accordance with the conten- 
tion of the insurance company. If the chancellor was right in that regard, and 
we hold he was, then there was no wrongful refusal to pay and the insurance 
company should not be required to pay fees for complainant’s attorneys in 
cases where there was no delinquency or wrongful refusal to pay on the part of 
the insurance company. 

For the reasons stated, the decree appealed from should be affirmed, and it 
is so ordered. 

Affirmed. 

Terrell, Brown, and Chapman, JJ., concur. 


MOORE v. PRUDENTIAL INS. CO. OF AMERICA. No. 26179. 
Court of Appeals of Georgia, Division No. 1. Sept. 9, 1937. 
192 Southeastern Reporter 731. 
2. DISCHARGE. 


nder group life and disability policy providing that insurance on “life” 
should automatically cease on termination of insured’s employment with appli- 
cant, who paid premiums, and under application providing that “insurance” 
should continue only so long as insured remained in employ of applicant, where 
insurer canceled policy after insured was discharged because of disability, and 
refused to pay disability benefits because of failure to receive timely proofs of 
loss, insured had no cause of action for wrongful cancellation of policy, but could 
only sue on policy for disability benefits. 


(For other cases, see Insurance, Dec. Dig. § 237.) 
Syllabus by the Court. 


A suit by an employee against an insurance company for an alleged wrong- 
ful cancellation of a certificate of insurance issued to him under a group policy 
issued to his employer by the defendant will not lie, where it appears that the 
certificate was canceled because of his discharge from employment, where the 
policy expressly provided that the insurance would cease and determine upon 
termination of such employment. The defendant’s refusal to consider a claim 
for benefits for total and permanent disability alleged to have occurred before 
the cancellation, on the ground that the policy required proofs of loss to be sub- 
mitted while the policy was in full force and effect (the correctness of which we 
need not here consider), was not a repudiation of the contract, but amounted to 
merely a refusal to pay under the terms of the contract. Whether or not the 
defendant is liable for such claim should be adjudicated in a suit to enforce the 
terms of the policy. 

Error from Superior Court, Richmond County; A: L. Franklin, Judge. 

Action by Ernest C. Moore against the Prudential Insurance Company of 
America Te review an adverse judgment, plaintiff brought error, and, his death 


7 


agcnd 
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being suggested, M. F. Moore, his administratrix, was substituted as plaintiff in 
error. 


Affirmed. 


A. R. Williamson, of Augusta, for plaintiff in error. 

Jones, Russell & Sparks, of Macon, and Cumming, Harper & Nixon, of 
Augusta, for defendant in error. 

Guerry, Judge. 


This is an action by Ernest C. Moore against the Prudential Insurance Com- 
pany. The plaintiff alleged that on January 12, 1920, the defendant issued to 
Ballard & Ballard Company a group insurance policy upon its employees, that 
at that time he was an employee of Ballard & Ballard Company, and that a cer- 
tificate of insurance was issued to him under this master policy. The pertinent 
provisions of the master policy issued to Ballard & Ballard Company are as 
follows: “If any persons insured under this policy shall become totally and per- 
manently disabled, either physically or mentally, from any cause whatever, to 
such an extent that he (or she) is rendered wholly, continuously, and permanently 
unable to engage in any occupation or perform any work for any kind of com- 
pensation of financial value during the remainder of his (or her) lifetime, and if 
such disability shall occur at any time after the payment of the first premium 
on account of such insurance, while this policy is in full force and effect and the 
said person is less than 60 years of age, the company, upon receipt of due proof 
of such disability, will grant the following benefits: (1) Waiver of premiums. 
The company will waive the payment of that portion of each premium under this 
policy applicable to the insurance on the life of said disabled person, the due 
date of which, as specified on the first page hereof, shall occur after receipt by 
the company of suid proof of such disability. Total and Permanent Disability. 
If the said employee, while less than sixty years of age, and while the insurance 
on the life of said employee under said policy is in full force and effect, shall 
become totally and permanently disabled or physically or mentally incapacitated 
to such an extent that he or she is unable to perform any work for any kind of 
compensation of financial value, said amount of insurance will be paid to said 
employee either in one sum twelve months after the company has received due 
proof of such disability or incapacity, or in monthly instalments during five 
years, the first instalment to be payable six months after the company has 
received due proof of such disability or incapacity; in accordance with the pro- 
visions of said policy. Irrespective of any other mode of fermination, the insur- 
ance upon the life of any person insured hereun@er shall cease and determine 
upon termination of the employment of such person with the employer, upon 
receipt by the company of written notification to that effect from the employer, 
except that at the option of the employer employees temporarily disabled shall 
during such periods be considered as being in the employ of the employer. Such 
written notification by the employer of any termination of insurance shall be 
satisfactory evidence that such insurance has terminated, and shall release the 
company of all claims on account of the insurance so terminated, except as to 
the right of conversion as herein provided. When the insurance on the life 
of said employee shall terminate by reason of termination of employment for 
any reason whatsoever, the company will issue, upon application by said 
employee within thirty-one days after the date of such termination of employ- 
ment, without further evidence of insurability, a policy on his or her life on any 
of the forms customarily issued by the company, except a policy of term insur- 
ance, for the same’ amount for which said employee was insured under said 
group-insurance policy at the time of the termination of employment, subject 
to the payment of premium for such policy at then current rates of the company, 
es the occupation of and at the age attained by said employee at 
that time.” 


The petition alleged that on December 17, 1934, while said policy of insur- 
ance was in full force and effect the plaintiff became totally and permanently 
disabled within the terms of the policy; that at said time he had a vested right 
in said insurance in the sum of $1000; that on February 5, 1935, the defendant 
wrongfully canceled the policy of insurance, including the group policy and the 
certificate issued to plaintiff; that such cancellation was positive and affirmative, 
both being canceled in toto, without his assent or agreement, “and such can- 
cellation was wrongful, and the sole cause of action herein set out is for the 
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wrongful cancellation of said policy and certificate, and the damages suffered 
by plaintiff by reason of said wrongful cancellation”; that “the wrongful can- 
cellation was made by the defendant for the purpose of avoiding liability to the 
plaintiff under the master policy and the certificate of insurance.” The defend- 
ant filed its answer and admitted the employment, the issuance of the policy and 
the certificate thereunder, but alleged that if plaintiff became totally and per- 
manently disabled in December, 1934, it had no knowledge thereof until July, 
1935. The answer denied that there was any vested interest in said policy im 


favor of plaintiff by reason of the disability which occurred in December, 1934, 


denied the alleged wrongful cancellation of the policy, admitted that the cer- 


tificate issued to the plaintiff thereunder was affirmatively and positively can- 
celed on February 5, 1935, and denied that the group or master policy was can- 
celed on that date. The answer further alleged that by reason of the fact that 
the employment of plaintiff by Ballard & Ballard Company terminated on Feb- 
ruary 5, 1935, the insurance issued to plaintiff terminated; that plaintiff made 


no effort to have the policy converted into other insurance; that the policy was 


canceled by its own terms; and that any premiums paid were paid by Ballard & 
Ballard Company and not by plaintiff, and were a gift by Ballard & Ballard 
Company to the plaintiff. 

It appeared from the evidence that the plaintiff became an employee of 
Ballard & Ballard Company in July, 1919; that because of ill health, in Decem- 
ber, 1934, at his request, he was given a leave of absence, with pay, until further 
notice; and that on February 5, 1935, he was formally discharged. On August 
4, 1934, he was examined by Dr. John W. Brittingham, who testified that he 
found the plaintiff with coronary heart disease. In December, 1934, because of 
repeated attacks, he advised the plaintiff to cease work. “From December, 1934, 
and from that time right on he was unquestionably totally and permanently dis- 
abled from performing any work of any kind for compensation at all.” William 
S. Snyder, clerk for Ballard & Ballard Company, swore that a day or two after 
the discharge he sent the following letter by U. S. mail, in a regular envelope, 
with a three-cent stamp on it, properly addressed to the plaintiff: “The Ballard 
& Ballard Company has been carrying for you, at their expense (while you were 
employed by them), a life insurance policy for $1000 with the Prudential Insur- 
ance Company. Our records now show that your name was taken off of the 
active-service list, and your insurance therefore terminated on February 5, 
1935. According to our regular rule, we will immediately notify the insurance 
company to this effect. Your group-life insurance certificate has no cash sur- 
render value, and under the terms of our policy is automatically canceled 
on the day you leave active service of this company. However, you do have the 
privilege of presenting this old insurance certificate to your local insurance agent, 
and may purchase from the Prudential Insurance Company without physical exam- 
ination, the same amount of insurance in any form of policy issued by them, but 
at regular premium rates at your age. The matter will have to be presented to 
the insurance company immediately,—after 30 days the conversion privilege is 
canceled. If you are interested, please see the Prudential Insurance Company, 
whose address is listed in your telephone directory. Your old insurance cer- 
tificate has no value after vou leave the active service with Ballard & Ballard 
Company, except the above-mentioned privilege of purchasing a new life-insur- 
ance policy without physical examination. To avoid any misunderstanding in 
the future, we recommend that you either destroy the certificate you now have, 
or mail it to us for cancellation. Yours very truly, Ballard & Ballard Co.” 
Snyder testified that this letter was never returned; and that as clerk for Ballard 
& Ballard Company one of his duties was keeping the group life insurance rec- 
ords, and having general charge of the group insurance written with the Pru- 
dential Insurance Company. “The certificate covering Mr. Moore was canceled, 
effective February 5, 1935, the date of his discharge.” On June 24, 1935, he 
received from the plaintiff a letter asking him to please give him information 
regarding his group life insurance. On July 1, 1935, Ballard & Ballard Company 
wrote to the plaintiff as follows: “Your insurance policy with Ballard & Ballard 
Company has been canceled with the Prudential Insurance Company; therefore 
we are unable to do anything about it here. We would suggest that you take 
up the matter with the Prudential agent in’ your city. He in turn will take up 
the matter with his home office for handling. It is impossible for us to say just 
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what attitude the insurance people will take in your case, as the claim is being 


made some months after you left our employ. Only recently new insurance 
policies have been issued to all of the Ballard employees, eliminating the dis- 
ability clause. So we do not have that in effect now. If you still have your old 
policy, take it to the Prudential agent in your city and lay the matter before 
him. It may be that they can do something for you. As for us, however, we 
cannot do a thing, as you have been out of employ since last February.” 

It appeared that it was not the custom of Ballard & Ballard Company to 
notify the insurance company when a certificate of an employee was canceled; 
“the practice and understanding between the Ballard & Ballard Company and the 
Prudential was, that when an employee leaves the employ of the Ballard & 
Ballard Company, cancellation is made immediately of the insurance certificate, 
and we immediately notify, in writing, the certificate-holder to that effect.” On 
July 24, 1935, the defendant wrote to Ballard & Ballard Company that the plain- 


tiff had taken the matter up with their agent in his city, and requested Ballard 
X Ballard Company to submit to them a statement as to the status of his cer- 
tificate. Ballard & Ballard Company wrote to the defendant that the plaintiff 
was given leave of absence with pay, on December 15, 1934, and was discharged 
on February 5, 1935. “His insurance certificate was canceled as of that date, 
and he was notified accordingly.” The letter also stated that the plaintiff had 
written, asking for information about his policy on June 24 (see above), and the 
substance of the answer: “We regret that we are unable to tell you anything 


about Mr. Moore's illness or the nature of it. He was not well when he was 


granted the leave of absence, but just how grave his illness was we do not 


know.” The group policy under which the plaintiff was insured was canceled on 
May 1, 1935, and a new master policy substituted therefor, which eliminated 
the disability feature. On August 7, 1935, the defendant wrote to A. R. William- 
son, attorney for the plaintiff, as follows: “In connection with disability claim 


of the above named, the company advises that they have received information 


from the employer of the above named, indicating that the insurance was canceled 
on February 5, 1935. Consequently the certificate of insurance has been with- 
out value since that date. The contract provided that if proof of total and per- 
manent disability is furnished the company while the contract is in full force 
and effect and while there is no default in the payment of premiums, the com- 
pany, upon receipt of such proof, will waive the payment of each premium that 
may become payable thereafter. No proof having been furnished while the con- 
tract was in full force and effect, the company is unable to consider a claim.” 
Similar letters were thereafter written by the defendant to the plaintiff. The 
plaintiff testified that he did not agree to the cancellation of his certificate, and 
that he did not remember receiving the letter advising him that it was canceled. 
At the conclusion of the evidence the judge directed a verdict for the defendant, 
and the plaintiff excepted. 

[1] Suggestion of plaintiff's death has been made in this court, and his 
administratrix has been made a party in his stead. Code § 24-3641. 

[2] The judge did not err in directing the verdict. The plaintiff’s action 
does not seek to recover benefits under the provisions of the policy (although 
he names this as an element of his damage), but is expressly an action for alleged 
wrongful cancellation of his certificate in so far as it relates to total and per- 
manent disability. Ordinarily, where an insurance company wrongfully refuses 
to accept further premiums, or to continue the insurance, and the insured brings 
an action for breach of the contract, the measure of damage in such a case is 
“the amount of premiums paid, with interest on each from the time such pay- 
ment was made.” Alabama Gold Life Insurance Co. v. Garmany, 74 Ga. 51. It 
is clear to us, even if the proof sustained the present action for a wrongful can- 
cellation of the certificate, that there would be no liability in favor of the plain- 
tiff for premiums paid because he did not pay them, but they were paid for him 
by his employee. It is apparent that in such case the plaintiff sustained no dam- 
age in so far as the premiums are concerned. Under the view that we take of 
the case it is not now necessary to determine whether, in a suit for a repudiation 
of a contract of insurance providing against total and permanent disability, 
benefits claimed to have attached before its cancellation would be a proper 
measure of damage. The defect in the present case is that the evidence 
demands a finding that there was no wrongful cancellation. The plaintiff was 
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bound by the provisions of the master policy issued to Ballard & Ballard Com- 
pany, his employer. Metropolitan Life Insurance Co. v. Fields, 53 Ga.App. 76, 
78, 184 S.E. 752. Attached to and made a part of the group contract was the 
application of Ballard & Ballard Company, which provided, in part, as follows: 
“The insurance of any individual employee, who may become insured under the 
policy hereby applied for, is to continue only so long as such employee remains 
in the employ of the applicant.” The policy provided, in part, that, “irrespective 
of any other mode of termination, the insurance upon the life of any person 
insured under this policy shall automatically cease and determine upon termin- 
ation of the employment of such person with the employer.” These provisions 
effectuated an automatic cancellation of the certificate of insurance issued to the 
plaintiff. Cutledge v. Aitna Life Ins. Co., 53 Ga.App. 473, 186 S.E. 208, and cit. 
It is true that the provision in the policy is that “the insurance upon the life of 
any person” shall cease upon termination of employment, and does not specific- 
ally mention the disability feature of the certificate. However, “it is plain that 
the underlying basis and principle of the certificate of insurance sued upon” was 
plaintiff's employment by Ballard & Ballard Company. Cutledge Case, supra. 
The certificate contained both the life and disability clauses, and all of the pro- 
visions of the policy must be construed as applying to both featuwes. Moreover, 
the application provides that the “insurance” is to continue “only so long as such 
employee remains in the employ of the applicant.” This is the only reasonable 
construction of the contract. If the contract provided for an automatic can- 
cellation of the certificate upon the termination of the plaintiff’s employment, 
then we fail to see how any notification of cancellation on the part of the defend- 
ant could, by any stretch of reasoning, be termed wrongful. 


In each case involving a suit for wrongful cancellation of an insurance con- 
tract that our research has discovered, the insurer by affirmative action canceled 
the contract when it was under a duty to keep it in force according to its terms. 
For instance, in Alabama Gold Life Ins. Co. y. Garmany, supra, the insurer 
refused to accept premiums tendered in time, under a life policy which it had 
no authority to terminate. In Glover v. Bankers’ Health & Life Ins. Co., 30 
Ga.App. 308, 117 S.E. 665, according to the allegations of the petition which was 
before the court on demurrer, the insurer refused to accept premiums on an 
insurance contract which it had no right to terminate. In this class falls also 
Prudential Ins. Co. v. Ferguson, 51 Ga.App. 341, 180 S.E. 503. There the employer 
paid the premiums on the group policy by deducting the amount due by each 
employee from his wages. The case was before this court on demurrer, and it 
was alleged that the insurer, without any authority under the provisions of the 
policy or the certificate, canceled the policy and substituted therefor another 
policy which did not contain the same protection offered under the original 


_ policy. The petition further alleged that the same amount was deducted from 


his wages after the substitution; that there was no mutual agreement or assent 
for said policy to be canceled; and that he was never consulted about a can- 
cellation or advised that the company considered said insurance contract can- 
celed. In the present case no duty rested on the defendant to keep the policy 
in force. It became canceled under its own terms as of the date of his discharge 
from the service of Ballard & Ballard Company. The refusal to consider or 
pay the claim because, under the defendant’s construction of the terms of the 
contract (the correctness of which we are not now called upon to determine), 
proofs of loss had not been filed in time, was nothing more than a refusal to pay, 
and not an unauthorized repudiation of the contract. “Where there is a breach 
of a contract of insurance by the insurer, as where an insurance company 
refuses to accept a premium on a life and health insurance policy tendered in 
accordance with the terms of the contract, and thus repudiates the contract, the 
insured may recover any damage he has sustained by reason of the breach, and 
ordinarily his measure of damages is the premiums paid with interest thereon. 
[Citations.] While, as a general rule, where the action of the insurance com- 
pany does not amount to a repudiation of the contract of insurance, but amounts 
merely to a refusal to pay, as required by the policy, sick benefits accruing 
under its terms, the right of action of the insured is governed by the policy 
itself, and he is entitled only to sue for and recover the amount of the benefits 
thus accruing (29 C.J. 279); still if the action of the insurance company amounts 
te a repudiation of the contract itself, and is accompanied by a declaration to 
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the effect that no future premiums will be received, the insured may treat the 
contract as breached, and sue for the premiums paid with interest thereon.” 
Industrial Life & Health Insurance Co. v. Thomas, 43 Ga.App. 679, 159 S.E. 885. 

In the present case there was no wrongful refusal to keep in force a valid 
and subsisting contract of insurance belonging to the insured, which he was 
entitled to have remain in force, but there was merely a refusal to pay benefits 
accruing under the terms of the contract. The certificate was a gift from the 
employer to the plaintiff as employee. The employer had the right to determine 
who was its employee, and had the right at any time to cancel his certificate, 
or even discontinue the entire group policy. Curd v. Travelers’ Insurance Co., 
51 Ga.App. 306, 180 S.E. 249; Lancaster v. Travelers’ Insurance Co., 54 Ga.App. 
718, 189 S.E. 79. Certainly, if the employer had elected, as it had a right to do, 
to cancel the group policy with the defendant, it could not be said that the 
defendant repudiated the contract by an entry of cancellation. If the insured 
became disabled, under the terms of the contract, before cancellation, his rights 
should be determined by a suit under the provisions of the contract. It is 
ordinarily true that a cancellation of such a contract does not affect claims 
which have already attached under its terms before the cancellation. Liner v. 
Travelers’ Ins. Co., 50 Ga.App. 643, 180 S.E. 383. See, also, 6 Cduch, Enc.Ins. 
Law, § 1435, as follows: “A policy cannot be canceled by the insurer after a 
loss has occurred, so as to affect the rights of the insured so far as that particular 
loss is concerned; that is, as a general rule, the right of an insurer to cancel 
its policy must be exercised before the rights of the insured have become fixed 
by a loss within the terms of the contract.” However, we are not to be con- 
strued as holding that the insured is entitled to recover should he bring a suit 
on the policy. To illustrate our position, suppose A contracted with an insur- 
ance company for an accident contract, insuring him for one year. On the 
last day of the year covered by the contract A is injured in an automobile 
accident. Some ten days later A submits proof of loss to the insurer, and con- 
sideration of the claim is declined on the ground that the policy required proofs 
of loss to be submitted while the contract was in force. This certainly would not 
amount to a wrongful cancellation of the policy, for it had already lapsed. 
Whether or not the insurer was correct in its interpretation of the terms of the 
contract, and whether it was liable under its terms, should be adjudicated in a 
suit to enforce payment of the claim under the contract, and not by a suit for 
repudiation of the contract. Under the evidence in this case the cancellation of 
the certificate by the employer and its ratification by the defendant did not 
amount to a wrongful repudiation of the contract, and the present form of action 
will not lie. We can see no reason why a suit on the policy might not adjudicate 
all of the rights of the plaintiff. 7 

Judgment affirmed. 

Broyles, C. J., and MacIntyre, J., concur. 


HEWELL et al. v. ATLANTA POLICE RELIEF ASS'N. No. 11962. 
Supreme Court of Georgia. Sept. 15, 1937. 
192 Southeastern Reporter 828. 
1, SURVIVORSHIP. 


Where member of beneficial association and beneficiary named in certificate 
were killed in a common disaster, and there was no averment as to who did first, 
neither member’s nor beneficiary’s administrator could have maintained suit on 
certificate, since beneficiary had no vested interest, but only an expectancy. 

(For other cases, see Insurance, Dec. Dig. §§ 795, 796.) 


3. DESIGNATION. 

Equity courts, to prevent forfeitures of benefit certificates, will lay hold upon 
any expressed intention of assured to designate an eligible beneficiary or any 
inchoate effort to designate a substituted beneficiary in lieu of one who has died 
where assured’s death or illness prevented filling vacancy, and equity will also 
lay hold upon any provision in association’s charter, constitution, or by-laws operat- 
ing to fill vacancy. 


(For other cases, see Insurance, Dec. Dig. § 776.) 


Error from Superior Court, Fulton County; John D, Humphries, Judge. 
Suit by Dorothy Hewell and others against the Atlanta Police Relief Asso- 
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ciation, To review a judgment dismissing the petition on general demurrer, plain- 
tiffs bring error. 

Reversed. 

Geo. F. Fielding, of Atlanta, for plaintiffs in error. 

. ©. Savage, Bond Almand, Cowitland S. Winn, and J. C. Murphy, all 
of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, Justice. 

The children of a deceased assured, who had held a certificate in a fraternal 
beneficiary association, filed an equitable petition against the association, to recover 
the amount of the certificate, $1,000. The certificate designated the wife of the 
assured, mother of the plaintiffs, as beneficiary. It was alleged that 
the assured and this beneficiary were killed in a common _ disaster, 
without any averment as to who died first. It was further alleged 
that the plaintiffs “are sole survivors of the class which may _ be 
designated as beneficiaries in associations of the type and character to which 
defendant belongs, as set out in section 56-1703 of the 1933 Code of Georgia, and 
are entitled to the benefit that would have accrued to the beneficiary designated, 
had she survived the member”; that “the principal object of defendant organiza- 
tion, as provided for in its charter, is that of benevolent and charitable work 
among sick and disabled policemen of the City of Atlanta, the payment of sick 
benefits during illness to members, and the payment of death benefits to the families 
and dependents of deceased members, and your petitioners * * * constitute the 
family of * * * the deceased member, and are therefore in equity and good con- 
science entitled to the death benefit.” The court dismissed the petition on general 
demurrer. 

{1] 1. Under the rulings in District Grand Lodge v. Cothran, 156 Ga. 631, 
119 S.E. 594, 31 A.L.R. 759, the beneficiary named in the certificate had no vested 
interest therein, but only an expectancy; and consequently a suit could not properly 
have been maintained by either the administrator of the assured or the admin- 
istrator of such named beneficiary. 

2, 3] 2. There is an equitable maxim that “equity aids the vigilant, not those 
who slumber on their rights.” 1 Pomeroy’s Equity Jurisprudence (4th Ed.) § 
418. Apparently on this theory it was held in the Cothran Case, following the 
weight of foreign authority, that, if a member of a mutual benefit association 
dies without having designated a beneficiary qualified to take, in lieu of the one 
who had predeceased him, and there is no one who is entitled to payment under 
the charter, constitution, or by-laws of the association, or by virtue of statutory 
provisions, then the association is under no obligation to pay any one, but the 
benefit reverts to the order. There is, however, another equitable maxim, embod- 
ied as an equitable rule in the Code, § 37-106, that “equity considers that done which 
ought to be done, and directs its relief accordingly.” It is therefore well recog- 
nized that in order to prevent forfeitures, which are not favored, courts of equity 
will lay hold upon any expressed intention of an assured to designate an eligible 
beneficiary, or any inchoate effort to designate a substituted beneficiary in lieu 
of a deceased one, where death or illness of the assured prevents the filling of 
such vacancy. See Smith v. Locomotive Engineers’ Mutual Life & Accident Ins. 
Association, 138 Ga. 717 (2), 76 S.E. 44, and cit.; Naly v. Naly, 74 Ga. 669, 58 
Am.Rep. 458; 2 Joyce on Insurance (2d Ed.) 1701-1710. And, in order to prevent 
such a forfeiture, equity will lay hold upon any provision in the charter, constitu- 
tion, or by-laws of the association, such as might operate to supply such a vacancy 
in the beneficiary. Smitl. v. Grand Lodge, 145 Ga. 607, 89 S.E. 688; Sons & 
Daughters of Job v. Wilson, 4 Ga.App. 235 (2), 61 S.E. 134; Starnes v. Atlanta 
Police Relief Ass'n, 2 Ga.App. 237 (6), 244, 58 S.E. 481; Rollins v. McHatton, 16 
Colo. 203, 27 P. 254, 25 Am.St.Rep. 260; St. Louis Police Relief Association 
v. Strode, 103 Mo.App. 694, 77 S.W. 1091; Hall v. Allen, 75 Miss. 175, 22 So. 4, 
65 Am.St.Rep. 601; Notes in 17 L.R.A.(N.S.) 1083, 1086; 34 L.R.A.(N.S.) 277; 
31 A.L.R. 770-773. 


[4] 3. In this suit by the children of the assured father, and of a mother, 
who was the beneticiary named in the certificate, where both parents died in a 
common disaster without any averment as to who died first, the assured was in 
no way negligent in failing to name a new beneficiary. Since ‘the plaintiffs are 
alleged to constitute the sole survivors of the class which could be designated 
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as beneficiaries of the defendant association, and for whose benefit the certificate 
was taken out and maintained, equity, in the exercise of its jurisdiction, will 
account that done which ought to have been done if opportunity had been given, 
and, in order to avoid a forfeiture, will treat such children as being in good con- 
science as much the actual beneficiaries under the certificate as if the assured 
father had been afforded opportunity to name and had actually named them as 
such. The court erred in dismissing the action on general demurrer. 

Judgment reversed. 

All the Justices concur, except Beck, P. J., and Bell, J., absent because of 
illness. 

KUHL v. GENERAL AMERICAN LIFE INS. CO. No. 26250. 
Court of Appeals of Georgia, Division No. 2. Sept. 23, 1937. 
192 Southeastern Reporter 831. 

1. INSOLVENCY. 


Where life insurer is adjudicated insolvent, executory insurance contracts 
are automatically canceled, and insured’s sole recourse is action against insurer for 
breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

2, ASSUMPTION OF LIABILITY. 

Beneficiary’s right to sue company which had assumed obligations of life 
insurer was required to be based on assumption certificate tendered to and accepted 
by insured. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

ACCEPTANCE. 

Life insured could not accept part of assumption certificate tendered by com- 
pany which assumed obligations of insurer and reject other parts, and in accepting 
certificate must be deemed to have accepted it according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

4. ACCEPTANCE. 

Life insured’s acceptance of assumption certificate tendered by company which 
assumed insurer’s obligations bound insured to terms of purchase agreement 
referred to in certificate, regardless of whether copy of purchase agreement was 
mailed to insured. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

ACCEPTANCE. 

Where life insured retained in silence assumption certificate tendered by 
company which assumed insurer’s obligations, after insured’s death his beneficiary 
could not contend that certificate and purchase agreement therein referred to did 
not constitute agreement between insured and company. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

6. WAIVER. 

Acceptance of assumption certificate, tendered to life insured by company 
which assumed obligations of insurer, without inquiry or objection, waived mistake 
of four days in extended insurance term specified in certificate. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

7. REFORMATION. 


Where assumption certificate tendered to life insured by company which 
assumed obligations of insurer stated that there was computed initial lien of $25 
which was applied to reduce period of extended insurance to specified date, no 
advantage could be had by beneficiary on account of mistake in such date without 
first reforming assumption certificate in equity, in absence of any tender of pre 
mium or lien payment. : 

(For other cases, see Insurance, Dec. Dig. § 47.) 

8. EXTENDED INSURANCE. 


Assumption certificate, tendered to life insured by company which assumed 
insurer's obligations, providing, “Computed initial lien $25.00. Lien applied to 
reduce period of extended insurance. Extended insurance expires March 19, 1934,” 
held not ambiguous, as against contention that it was uncertain whether certificate 
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meant that computed initial lien of $25 was to reduce period of extended insurance 
or face of policy; it being clear that lien had been paid by reduction of term. 

(For other cases, see Insurance, Dec. Dig. § 47.) 
9. ASSUMPTION. 


Where count of petition, based solely on assumption certificate tendered to 
life insured by company which assumed insurer’s obligations, showed that certif- 
icate was subject to terms of purchase agreement and copy of purchase agree- 
ment attached to petition showed no right of action in plaintiff, count set forth 
no cause of action. 

(For other cases, see Insurance, Dec. Dig. § 47.) 


Syllabus by the Court. 
The court did not err in sustaining the demurrer to both counts of the petition. 
Error from City Court of Douglas; B. G. Oberry, Jr., Judge. 
Suit by Mrs. Maggie E. Kuhl against the General American Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 
Sapp & Barnes, of Douglas, for plaintiff in error. 
Hull, Barrett, Willingham & Towill, of Augusta, Little, Powell, Reid & Gold- 


stein, of Atlanta, and Quincey & Quincey, of Douglas, for defendant in error. 
FELton, Judge. 


Mrs. Maggie E. Kuhl brought a suit in two counts against the General Amer- 
ican Life Insurance Company. In the first count she sought. to recover on the 
facts alleged, that a policy of insurance was issued to her husband by the Inter- 
national Life Insurance Company, in which policy she was named beneficiary. 
Subsequently, on August 25, 1928, the Missouri State Life Insurance Company 
assumed the obligations of the International Life Insurance Company. On 
September 7, 1933, the defendant acquired all the assets of the Missouri State 
Lite Insurance Company, and entered into a contract by which it assumed the 
obligations of the Missouri State Life Insurance Company, including the policy 
on the life of the husband of the petitioner. Up to April 28, 1931, the premiums 
due on the policy were paid. On April 28, 1931, the annual premium fell due and 
was not paid, whereupon the Missouri State Life Insurance Company used the 
value of the policy to purchase extended-term insurance to October 6, 1934. The 
basis for recovery against the defendant was the assumption agreement which 
reads as follows: “This certificate forms a part of your policy, and should be 
attached thereto, together with the copy of the purchase agreement previously sent 
you. Certificate of Assumption. Policy No. IN 141266. Policy holder’s name 
—Armondo A. Kuhl, Douglas, Ga. Computed initial lien $25.00. Lien applied to 
reduce period of extended insurance. Extended insurance expires March 19, 1934. 
This is to certify that General American Life Insurance Company, Home Office, 
St. Louis, hereby assumes and agrees to carry out the obligations of Misosuri 
State Life Insurance Company of St. Louis, Missouri, under the policy bearing 
the above number, subject to the provisions of the urchase agreement between 
R. Emit O'Malley, Superintendent of the Insurance Somestaent of the State of 
Missouri, and General American Life Insurance Company, dated September 7 
1933, and provided said policy was in full force and effect as an obligation of 
Missouri State Life Insurance Company on August 28, 1933, or reinstated under 
the provisions of the purchase agreement. In witness whereof, General American 
Life Insurance Company has executed this certificate and caused its corporate seal 


to be attached at its home office in St. Louis, Missouri, this seventh day of 
September A. D. 1933.” 


A copy of the order of the judge of the circuit court of the city of St. 
Louis, authorizing a purchase agreement between the Superintendent of the Insur- 
ance Department of Missouri and the purchase agreement were attached to and 
made apart of the first count. It was contended by the plaintiff in the first count 
(1) That a copy of the purchase agreement mentioned in the defendant’s assump- 
tion certificate was not mailed to the insured, in the absence of which he was not 
notified that the lien against his policy was applied to reduce the extended term 
applicable to the policy; (2) that the assumption certificate was ambiguous in that 
it was uncertain whether it meant that the computed initial lien of $25 might be 
applied to reduce extended insurance to expire March 19, 1934, under which 
construction there would be no reduction in the face of the policy, or whether it 
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meant that the computed lien of $25 would act as a reduction of the face of the 
policy to the extent of the lien and would not be applied to reduce the period of 
extended insurance, and that the latter construction, most favorable to the insured, 
should be applied; and (3) that under the terms of the policy and purchase agree- 
ment the assumption certificate should have provided extended insurance to March 
23, 1934, instead of March 19, 1934, and that the mistake of the four days operated 
as a waiver of the tender of the amount of the lien and a denial of the right of 
the insured to pay off the lien and get the benefit of the full term of the 
extended insurance which extended beyond the time of his death, whereas his 
death occurred on September 28, 1934, which was before the date fixed in the 
policy as the end of the extended term. In the second count it was sought to set 
up the liability of the defendant on the basis of its assumption certificate alone, 
without attaching a copy of the purchase agreement, and treating the extended 
term stated therein as nugatory as not being a part of the body of the certificate. 
Judgment was prayed for the full face value of the policy, interest, attorney’s 
fees, and damages. This briefly states the case. Additional facts alleged and 
shown by exhibits will be disclosed in the opinion. 

[1] 1. The allegations of the petition affirmatively show that the Missouri 
State Life Insurance Company was adjudicated insolvent by the courts of Missouri. 
Nothing else appearing, this fact would leave to the insured one recourse, namely, 
an action against the company for a breach of contract. The executory contracts 
are automatically canceled. 6 Couch on Insurance, 5069, § 1431; 8 Id. 6668, § 
2042; 14 R.C.L. 853, § 20; 32 C.J. 1039, § 102; Fuller v. Wright, 147 Ga. 70, 92 
S.E. 873, L.R.A.1917E, 1139; Todd v. German-American Insurance Co., 2 Ga.App. 
789, 59 S.E. 94. 

[2-5] 2. If the plaintiff has any right to sue the defendant at all, the suit must 
be based on its assumption certificate. It is alleged that this certificate was 
tendered and accepted by the insured. The insured could not accept part of the 
certificate and reject others, and must be deemed to have accepted it according 
to its terms. The acceptance of this certificate by the insured bound him to the 
terms of the purchase agreement referred to therein, whether a copy was mailed 
to him or not. There is no allegation that any effort was made to obtain a copy 
of the agreement, and the insured was at liberty to refuse to accept the certificate 
if a copy of the purchase agreement was withheld from him. The insured having 
retained the certificate in silence, his beneficiary will.not now be heard to contend 
that the certificate and the purchase agreement did not constitute the agreement 
between the insured and the defendant. The certificate specifically conveyed the 
information to the insured that there was an initial lien on his policy, that the 
amount of it was $25, that this lien had been paid off by a reduction in the 
rametet insurance term, and, that the extended insurance expired on March 19, 
1934. 

[6, 7] 3. Even if there was,a mistake of four days in the extended-insurance 
term, the mistake was waived by the acceptance of the certificate without inquiry 
or objection. Furthermore, no advantage could be had on account of the mistake 
without first reforming the assumption certificate in equity, in the absence of any 
tender of premium or lien payment. 

[8] 4. There was no ambiguity in the assumption certificate. There is nothing 
in it to remotely suggest that the insured had the right to pay off the lien in 
money and get the benefit of the full extended-insurance term provided in his 
policy. On the other hand, it clearly and definitely imparts the information that 
the lien has been paid by a reduction of the term. The acceptance of this certif- 
icate precluded the right to pay off a lien which was already paid, and thereby 
write an entirely new and different contract, which was never contemplated, and 
which was not intended by the purchase agreement which provided that the 
liens on policies which were not being kept up by premium payments should be 
paid as. above stated. 

[9] 5. It appears from the allegations of the second count that the assumption 
certificate was subject to the terms of the purchase agreement. A copy of the 
purchase agreement being attached to the petition, and showing no right of action 
in plaintiff, the second count set forth no cause of action. The general demurrers 
to both counts of the petition were properly sustained. 


Judgment affirmed. 
Stephens, P. J., and Sutton, J., concur. 
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EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. NEFF et al. 
No. 15410. 
Appellate Court of Indiana, in Bane. Oct. 13, 1937: 
10 Northeastern Reporter 307. 


1. AMBIGUITY. 


Where the terms of a policy are of doubtful meaning, that construction most 
favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. TOTAL DISABILITY. 

Under policy entitling insured to total disability benefits from.date of com- 
pletion of one month of disability upon proof, within, one year after default in 
payment of premium, that insured presumably became permanently disabled 
while policy was in force by reason of continuance of disability for three months, 
where policy was in force when insured was disabled and in force on date 
when right to payment would accrue if disability proved to be presumably 
permanent, insured.was entitled to benefits although policy had lapsed for 
default in payment of premium before disability had existed three months and 
become presumably permanent. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Blackford Circuit Court; E. W. Secrest, Judge. 

Action by the Equitable Life Assurance Society of the United States against 
Glen L. Neff and others, wherein Glen L. Neff filed a cross-complaint and for 
whom O. A. Pursley was subsequently appointed as guardian ad litem. From 


judgment in favor of defendant on his cross-complaint, the plaintiff appeals. 
Affirmed. 


Fesler, Elam, Young & Fauvre, of Indianapolis (J. R. Emshwiller, of Hart- 
ford City, of counsel), for appellant. 

O.‘A. Pursley, of Hartford City, for appellees. 

Bripwe.., Chief Judge. 


Appellant issued to appellee Glen L. Neff a life insurance policy containing 
provisions for the payment of disability benefits under certain conditions, and 
wherein appellee Anna D. Neff was named as death beneficiary. This policy 
lapsed for nonpayment of premiums, and was thereafter reinstated upon applica- 
tion of the insured. Following the reinstatement of the policy appellant brought 
its action to rescind the reinstatement of’ said policy on the ground that said 
reinstatement had been fraudulently obtained. Appellees Glen L. Neff and Anna 
D. Neff filed answer of general denial to the complaint. Appellee Glen L. Neff 
also filed his cross-complaint seeking recovery of disability benefits under the 
provisions of the policy involved. To the cross-complaint appellant filed an 
answer in two paragraphs, the first a general denial, the second averring the 
lapse of the policy, its reinstatement obtained by fraud, and the rescission of 
said reinstatement by reason of said fraud. Appellee Glen L. Neff’s reply in 
general denial to the second paragraph of appellant’s answer to the cross-com- 
plaint closed the issues. The cause was submitted to the court for trial and upon 
proper request therefor the court made and filed its special finding of facts and 
stated conclusions of law thereon. The finding was in favor of appellant on its 
complaint and in favor of appellee Glen L. Neff on his cross-complaint. Con- 
clusions of law were in accordance with the finding. Appellant duly excepted 
to the second conclusion of law which is as follows: “The defendant is entitled 
to recover upon his cross-complaint and to have judgment against the plaintiff 
under his said policy of life insurance number 7718904 in the sum of $188.00, the 
amount due on said policy as monthly disability income from and including the 
20th day of November, 1931, to and including the 14th day of June, 1933, and to 
have judgment for his costs laid out and expended on the cross-complaint 
herein.” 


Judgment in accordance with the finding and conclusions of law followed. 
Appellant thereafter duly filed its motion for a new trial alleging as causes 
therefor that the decision of the court on the issues made on the cross-complaint 
is not sustained by the evidence; that such decision is contrary to law; and that 
certain findings in the special finding of facts, each of which is designated by 
its number in said finding, are not sustained by the evidence. This motion was 
overruled, appellant excepted, and prosecutes this appeal assigning as érrors that 
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the court erred in overruling its motion for a new trial and in its conclusion of 
law numbered 2 upon the special finding of facts. 

After the rendition of judgment, and pending appeal, appellant filed petition 
in the court below for the appointment of a guardian ad litem for appellee Glen 
L. Neff because of his having been adjudged of unsound mind and confined in a 
hospital for the insane and such proceedings were had as resulted in the appoint- 
ment of O. A. Pursley as such guardian and in such capacity he is one of the 
appellees herein. 

No question is raised on this appeal concerning the decision and judgment 
herein in so far as they relate to the issues formed on the complaint. Appellant’s 
contention is that under the provisions of the insurance policy and certain facts 
found by the court to be true, and for the purpose of this appeal conceded by 
the parties to have been proven by the evidence, there was no right of recovery 
on the issues formed on the cross-complaint of appellee Glen L. Neff. 

The insurance policy involved was issued June 14, 1929. The premiums were 
payable quarterly on the 14th day of September, December, March, and June, 
thereafter. All premiums were paid up to but not including the one due Decem- 
ber 14, 1931, which premium was not paid when due nor within 31 days after 
the due date, the period of grace allowed by the policy. 

The provisions of the policy, in so far as they are applicable to and involved 
in this controversy, are as follows: 

“Grace. A grace of thirty-one days will be granted for the payment of every 
premium after the first, during which period the insurance hereunder shall con- 
tinue in force. * * * 

“Lapse and Reinstatement. Failure to pay any premium on or before the 
day on which it falls due shall constitute a default hereunder. Upon default this 
policy shall lapse and the insurance herein cease, except as stated in the pro- 
visions hereof entitled ‘Grace’ and ‘Options on Surrender or Lapse.’ * * * 

“Total and Permanent Disability. Upon receipt of due proof before the 
expiration of one year after default in the payment of premium, * * * that the 
insured, while said policy and these Disability and Double Indemnity provisions 
were both in force, became totally and presumably permanently disabled as here- 
inafter defined due to bodily injury or disease: 

“Disability before 60. (1) Before the anniversary of the Register date of 
said —_ upon which the Insured’s age at nearest birthday is 60 years, the 
society wi 

“(a) Waive payment of all premiums upon said policy and all ‘additional 
premiums for these Disability and Double Indemnity provisions falling due 
after the Effective Date of such Disability and during its continuance. 

“(b) Pay to the insured a monthly disability income of Ten Dollars a month 
from the Effective Date of such disability; the first payment to be made upon 
receipt of such proof and subsequent payments to be made monthly thereafter 
during the continuance of such disability. * * * . 

“Definition: For the purpose of this provision: 

“(A) Disability is total when it prevents the Insured from engaging in any 
occupation or performing any work for compensation of financial value, and 

“(B) Total Disability is presumably permanent only under the circumstances 
and from the date (herein called the Effective Date) as follows: (1) When due 
proof is received by the Society that it will presumably exist continuously dur- 
ing the remainder of the Insured’s life—then from the date upon which such 
proof is received by the Society; or, (2) When it has existed continuously for 
three months—then from the date of completion of one month of such con- 
tinuous Total Disability; or, (3) * * * 

“These Disability and Double Indemnity provisions and all rights of the 
insured hereunder shall forthwith terminate if any premium on said policy or 
any additional premium payable for these Disability and Double Indemnity 
provisions is not paid on its due date or within the days of grace unless waived 
in accordance with the Disability provision, or if the insurance under said pol- 
icy shall cease for any other reason. * * * ” 

There is evidence to prove and the court found “that the total disability of 
* * * Glen L. Neff began on the 20th day of October, 1931, and continued con- 
tinuously to and including * * * the date of the trial of this cause * * * and on 
date of said trial herein said total disability was and is presumably permanent” ; 
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that the disability claim was filed with appellant on July 13, 1932, before the 
expiration of one year after default in the payment of premium due December 
14, 1931. 

We find no provision of the policy that expressly and clearly covers the con- 
troversy in the instant case. While clause B under the heading “Definition” 
deals with the subject matter, its meaning, when considered with other pro- 
visions, especially those dealing with the question of waiver of payment of pre- 
miums under certain conditions, is not clear and explicit, but ambiguous and sub- 
ject to construction. 

It is without dispute that one of the inducements for securing a policy of 
this character is protection against disability. Let us suppose that total dis- 
ability occurs while such a policy is in force, and continues for 2 months and 2 
weeks from the date of its beginning, then results in death. Would it be reason- 
able in the absence of a clear expression in the contract so providing to hold 
that there could be no recovery because such total disability had not become pre- 
sumably permanent by continuing 3 months even though as a matter of fact 
it was actually permanent until death? Such a holding would make the disability 
benefit features of the policy ineffective to accomplish fhe purpose for which 
the insured had paid premiums from the time of the issuance of the policy. It 
seems evident that actual total disability is the condition for which the insurer 
obligates itself to pay and from which the insured seeks protection. If such total 
disability continued for 3 months while the policy was in force, and thereafter 
ceased to exist, it could not logically be contended, nor could it reasonably be 
held, that the insurer would be obligated to continue to pay disability benefits 
ability would accrue in the event such disability proved to be presumably per- 
anent if it was continuous for 3 months, if in fact such disability corubeunsed after 
such period of time had elapsed. Had death instead of disability occurred while 
the policy was in force it is not likely that any question would be raised as to 
the right of the death beneficiary to recover. Why should a different rule be 
applied when a disability is sustained which renders the insured totally and pre- 
sumably permanently disabled? 

[1, 2] It is well settled that where the terms of a policy are of a doubtful 
meaning that construction most favorable to the insured will be adopted. 

In the instant case proof submitted upon the trial of the cause shows that 
total disability started while the policy was in force; that it was continuous from 
its commencement until the trial was had, more than a year from its inception; 
that the policy was effective on the date that the right to payments for dis- 
ability would accrue in the event such disability proved to be presumably per- 
manent; and that due proof was made and submitted within one year after default 
in the payment of the premium due. Under such a state of the record we con- 
clude that the trial court did not err in its second conclusion of law, nor in 


overruling appellant’s motion for a new trial, For cases bearing upon the subject 
matter and ‘supporting the conclusion here reached, see Equitable Life Assur- 
ance Society v. Hill (1935) 230 Ala. 505, 161 So. 800; Minn. Mutual Life Insur- 
ance Co. v. Marshall (C.C.A.1928) 29 F.(2d) 977. 


The judgment is affirmed. 


JACOBS v. ABRAHAM LINCOLN LIFE INS. CO. No. 43900. 
Supreme Court of Iowa. Sept. 21, 1937. 
274 Northwestern Reporter 879, 
2. CHANGE OF BENEFCIARY. 

If benefit certificate in fraternal society provides method for changing benefi- 
ciary, such method is exclusive and must be followed unless society waives strict 
compliance and issues new certificate, or it is beyond insured’s power to comply 
literally with such method, or insured does all in his power to comply but dies 
before new certificate is actually issued. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

3. SURRENDER. 

Where insured paid fee required by by-law of fraternal benefit society for 
change of beneficiary, but did not deliver certificate with written surrender and 
directions concerning desired change, as required by such by-law, attempted change 
was ineffectual. ; 

(For other cases, see Insurance, Dec. Dig. § 784[3].) 
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4, INDORSEMENT. 


Where insured has followed required course for changing beneficiary and 
nothing remains to be done but issuance of new certificate or indorsement of 
change of beneficiary on old certificate, or other ministerial acts by insurer, equity 
will act as if such ministerial acts had been performed by insurer prior to insured’s 


death. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 
5. CHANGE OF BENEFICIARY. ; 
The acts required of insured to change beneficiary are not merely directory 


or ministerial, but, subject only to equitable exceptions, are essential to validity 
of change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 
6. CHANGE OF BENEFICIARY. 

Where insured tried to change beneficiary of life benefit certificate but did 
not comply with insurer’s by-laws, and insurer refused to pay proceeds to new 
beneficiary, stating that change could not be effective until contract between insurer 
and insured was complied with, insurer could not urge against former beneficiary 
that contract was silent concerning method of changing beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


Appeal from District Court, Dubuque County; D. E. Maguire, Judge. 
An action to recover, as a beneficiary, the proceeds of a benefit certificate of 


life insurance. From a judgment and decree for the defendant, the plaintiff 
appealed. 


Reversed. 


Gilloon & Glenn, of Dubuque, for appellant. 

Smith & O’Connor, of Dubuque, for appellee. 

STicER, Justice. 

On July 5, 1919, the Court of Honor of Springfield, Illinois, a fraternal benefit 
society, issued to Cora M. Jacobs of Dubuque, Iowa, a benefit certificate insuring 
her life in the sum of $2,000. The certificate provided that it included the con- 
stitution and by-laws of the society as they existed at the time of the issuance 
of the certificate or as they might be thereafter amended, modified, or chanted 
with the same force and effect as if written into the benefit certificate. 

In October, 1924, the Society sold its life insurance business and all its assets 
and property to the Springfield Life Insurance Company, which assumed all the 
liabilities of the association and all outstanding certificates of life insurance issued 
by it in accordance with the terms of the certificates and the provisions of the 
constitution and by-laws and agreed to issue to the holder of each certificate 
a rider of assumption of all liability thereunder. Prior to the sale the Society 


had voted to continue as a Lodge System. After the sale was completed the 
Society was dissolved. 

In February, 1931, defendant, by an indorsement attached to the certificate, 
assumed all liability thereunder “in accordance with its terms all to the same 
extent and subject to the same terms and conditions as the Springfield Life 
Insurance Company would be liable and obligated to do.” 

In July, 1933, the certificate holder, Cora M. Jacobs, requested defendant to 
change the beneficiary according to the “change of beneficiary provision of the 
constitution of The Court of Honor Life Association in force and effect on 
October 8, 1924, making the insurance in the event of my death payable in the 
stated proportion to Charles Henry Sackett, uncle $1000, Vincent L. Jacobs (plain- 
tiff), $1000." On July 5, 1933, the defendant indorsed on the certificate the 
requested change of beneficiary. The indorsement set out the request and 
provided that the defendant would pay the proceeds of the policy in compliance 
with said request and in accordance with the terms of the benefit certificate. 

The defendant is a stock company and did not have authority to issue a benefit 


certificate, and when a change of beneficiary was requested it was ‘made by indorse- 
ment on the certificate. 

When the Springfield Life Insurance Company assumed liability on the 
certificate, the following provision in the constitution and by-laws for change of 
beneficiary was in force: “If any member in good standing at any time desires 
a change in the name of his beneficiary or beneficiaries, he shall pay to the local 
Recorder a fee of fifty cents, and deliver to him his benefit certificate, with 
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written surrender on the back thereof, and directions as to the change desired 
in the name of the beneficiary. The recorder shall then forward the same with 
said fee, to the Secretary of the Society, and thereupon, a new benefit certificate 
shall be issued as requested.” 

A few weeks prior to April 6, 1934, Mrs. Jacobs became ill, and on April 
5 she was removed to a hospital in Dubuque.. On April 6 she attempted to change 
the name of the beneficiary to Anna Van Valkenberg, her sister. The insured 
died in the evening of April sixth. 

The plaintiff brought this action as beneficiary for the proceeds of the certif- 
icate. The defendant claimed that the change of benficiary from plaintiff and 
Sackett to Mrs. Van Valkenberg was accomplished during the lifetime of Mrs. 
Jacobs. The trial court found for defendant. 

[1] We should state here that prior to this action Mrs. Van Valkenberg, 
claiming to be the beneficiary, brought an action for the proceeds of the certificate 
and a decree was entered establishing her right to the proceeds. Jurisdiction of 
- a was not obtained in that action so his rights were not adjudicated by 
the decree. 

The defendant contends that the following facts and circumstances, together 
with the aid of the equitable rules to which we will refer later in the opinion, are 
sufficient to establish a change of beneficiary prior to the death of Mrs. Jacobs: 

On the morning of April 6, 1934, Mrs. Jacobs, who was at the hospital, told 
Mrs. Van Valkenberg that she wished to change the certificate and name her 
the beneficiary, and asked her to go to her home, get the certificate, obtain an 
attorney, and return to the hospital to have the change made. Mrs. Van Valkenberg 
went to the home of Annie McCabe, collector for defendant, who performed the 
same duties as she did when recorder of the local Dubuque Court of Honor, paid 
her the required fee of 50 cents, and secured from her a form for change of 
beneficiary. Mrs. Van Valkenberg then delivered the certificate and form to Mr. 
Allan Kane, an attorney, and, in compliance with the request of Mrs. Jacobs, 
arranged for him to go to the hospital to see Mrs. Jacobs. About 3:30 in the 
afternoon, Mr. Kane brought the form for change of beneficiary making Mrs. 
Van Valkenberg the beneficiary to Mrs. Jacobs, who signed it, and thereupon 
Mr. Kane took the acknowledged form to his office. He received no instructions 
from Mrs. Jacobs. Mrs. Jacobs died about 10:45 p. m. the same day. The next 
morning, April 7, Mrs. Van Valkenberg secured the certificate and executed change 
of beneficiary from Mr. Kane and delivered them to Annie McCabe, requesting 
her to send them to the company. The same day Mrs. McCabe forwarded the 
documents to the home office of the defendant. The defendant then wrote Mrs. 
McCabe that the request for change of beneficiary was not received until after 
the death of insured and the company could not complete the change as the 
interest of the beneficiary as shown by the certificate vested at the moment of 
death. 

The benefit certificate provided the method of changing a beneficiary. This 
method required the insured to pay the local recorder a fee of 50 cents, and 
deliver to him the benefit certificate, with written surrender on the back thereof 
and directions as to the change desired in the name of the beneficiary. All that 
the insured did to comply with these requirements was to pay the recorder fifty 
cents. 

[2] The law of this state, established by a long line of decisions, is that if 
a certificate provides a method for changing a beneficiary such method is exclusive 
and must be followed. Stephenson vy. Stephenson, 64 Iowa 534 21 N.W. 19; Wendt 
v. Iowa Legion of Honor, 72 Iowa 682, 34 N.W. 470; Shuman v. A. O. U. W.,, 
110 Iowa 642, 82 N.W. 331; Modern Woodmen of America v. Little, 114 Iowa 
109, 86 N.W. 216; Wandell v. Mystic Toilers, 130 Iowa 639, 105 N.W. 448; Holden 
v. Modern Brotherhood of America, 151 Iowa 673, 132 N.W. 329; Hayden v. 
Modern Brotherhood of America, 173 Iowa 395, 155 N.W. 830; Hull v. Brother- 
hood of American Yeomen, 199 Iowa 356, 202 N.W. 6; Ehlerman v. Bankers Life 
Co., 199 Towa 417, 200 N.W. 408. For cases in other jurisdictions which have 
adhered to the same rule, see Fink v. Fink, 171 N.Y. 616, 64 N.E. 506; Knights 
of Macabees of the World v. Sackett, 34 Mont. 357, 86 P. 423, 115 Am.St.Rep. 532; 
Ancient Order of Gleaners vy. Bury, 165 Mich. 1, 130 N.W. 191, 34 L.R.A.(N.S.) 
277; Berg v. Damkoehler, 112 Wis. 587, 88 N.W. 606; Hughes v. Modern Woodmen, 
124 Minn. 458, 145 N.W. 387. , 
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No change having been made in the beneficiary prior to the death .of the 
insured by the exclusive method provided in the contract, the expectiancy of 
the plaintiff as beneficiary, became a vested interest at her death, unless the facts 
bring the case within certain well-recognized equitable exceptions to the -rule. 
These exceptions are stated in the case of Shuman y. A. O. U. W., 110 Iowa 
642, 82 N.W. 331, 332, as follows: “(1) If the society has waived a strict 
compliance with its own rules, and, in pursuance of a request of the insured to 
change his beneficiary, has issued a new certificate to him, the original beneficiary 
will not be heard to complain that the course indicated by the regulations was 
not pursued. (2) If it be beyond the power of the insured to comply literally 
with the regulations,.a court of equity will treat the change as having been legally 
made. (3) If the insured has pursued the course pointed out by the laws of 
the association, and has done all in his power to change the beneficiary, but, 
before the new certificate is actually issued, he dies, a court of equity will decree 
that S be done which ought to be done, and act as though the certificate had been 
issued.” 

The defendant does not claim that the first exception applies here. 

|3] The second exception does not apply because there is no evidence that 
it was beyond the power of insured to comply with. the contract method of chang- 
ing the beneficiary and to deliver the certificate to the defendant in compliance 
therewith. This exception is generally applied in cases where the rules require 
the surrender of the certificate and it is impossible for the insured to surrender 
it because of circumstances beyond his control, as where it is lost or in the 
possession of another person who refuses to surrender it. In regard to the second 
exception we stated in Shuman vy. A. O. U. W., supra, that: “The deceased had 
the certificate for more than 15 years always under his control. There is no 
reason shown why this change might not have been made at any time previous 
to his death, in precisely the manner required by the terms of the contract.” See 
Holden v. M. B. A., 151 Towa 673, 132. N.W. 329; Thomas v. Locomotive Engin- 
cers, 191 Iowa 1152, 183 N.W. 628, 15 A.L.R. 1240: Supreme Conclave v: Cappella 
(C.C.) 41 F. 1; Reid v. Durboraw (C.C.A.) 272 F. 99. The insured in this case 
had possession of the certificate and it was within her power to comply with the 
regulations. 

The third exception is not applicable because the insured failed to pursue 
the course pointed out by the laws of: the association, and did not do all she 
was required to do, although it was in her power to fully comply with the 
method provided. 


[4] Before the principle that equity requires as done that which ought to be 
done can be invoked, it is necessary that the insured shall have done all that she 
was required to do. Equity will not consider as done that which defendant was. 
under no obligation to do. When the insured has followed the required course; 
and nothing remains to be done but the issuance of a new certificate or an 
indorsement of the change of beneficiary. on the certificate, or other ministerial 
acts by insurer, equity will act as though these ministerial acts had been performed 
by the insurer prior to the death of the insured. If Mrs. Jacobs had lived and’ 
had not done more than she did do, she would not have accomplished a change 
of beneficiary. In the case of Shuman y. A. O. U. W., supra, we stated, “As 
to the third exception, it will be noticed that the first essential therein is that the 
insured pursued the course pointed out by the law of the association. This Shuman 
clearly did not do.” In 21 C.J. p. 201, we find the following statement relative: 
to this maxim: “The maxim that equity regards as done that which ought te 
be done is applied only for the purpose of doing equity between the parties. 
It can not be invoked to create a right contrary to the agreement of the parties, 
or in disregard of: essential conditions’ for which the parties’ have stipulated. 
The word ‘ought’ in the maxim imports an equitable obligation, not one purely 
moral or something merely advantageous or desirable.: The thing which is looked 
upon as done is that which ought to be done; not. that’ which might have been 
done.” We find none of the equitable exceptions are applicable to the situation 
here and there was not an equitable change of. beneficiary. 

In the decree entered in this cause, the trial court. stated: “In. the discussion 
of cases applying the equitable. exception above referred to (where there are no 
provisions fixing the specific time when a change of .beneficjary would become 
binding and effective. and where the element of time and the happening of. the 
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event of death is not made an element of the contract) courts seem to hold to 
the rule that where the insured before death has performed those acts, which 
manifest a firm and fixed purpose to change the beneficiary and start in motion 
the progressive steps required to make such change. then he has performed the 
essential requirements necessary to accomplish that change, and the other provi- 
sions (where there are no restrictions or limitations) are merely directory and 
routine and can be completed by others in behalf of the insured, either before 
or after his death.” 

In support of the trial court’s ruling that the only essential acts to be 
performed by the insured are those which manifest a clear intention to change 
the beneficiary, he cites the case of Arnold v. Newcomb, 104 Ohio St. 578, 136 
— 206, and other cases which adhere to a rule in direct conflict to the law in 
this state. 

In the case of Wandell v. Mystic Toilers, 130 Iowa 639, loc. cit. 642, 105 
N.W. 448, 449, the court states: “A mere intention on the part of the member 
to change the beneficiary, not acted upon in the manner required by the constitution 
of the association during the lifetime of the member, is ineffectual, and the first 
beneficiary, on the death of the member. without the required steps having been 
taken to effect a change, acquires a vested right.” 

[5] In this state the acts required of the insured to change a beneficiary are 
not merely directory or ministerial, but are essential acts subject only to the 
equitable exceptions. 

Appellee, to sustain the decree below, offers the proposition that where the 
member has the right to change the beneficiary on his benefit certificate, and the 
contract is silent as to the method for changing the same, the change may be made 
in any manner clearly indicating the intention of the member, citing Hirschl v. 
Clark, 81 Iowa 200, 47 N.W. 78, 9 L.R.A. 841; Townsend v. Fidelity & Casualty 
Company, 163 Iowa 713, 144 N.W. 574, L.R.A.1915A, 109. This is a correct 
proposition of law which kas no application here. The defendant assumed liability 
on this certificate in accordance with its ferms and the provisions of the constitution 
and by-laws. The sale to defendant did not in any manner change the contract 
or the rights and obligations of the parties, except that the defendant was sub- 
stituted for the Court of Honor. It cannot be said that the contract is silent 
as to the method of changing the beneficiary. 

{6] Furthermore, the insured was aware of this method, for after the defend- 
ant had assumed liability on the certificate, she accomplished two changes in 
beneficiaries by complying with all the requirements of the certificate and such 
changes were indorsed on the certificate by the defendant. The defendant rec- 
ognized that all provisions of the certificate were in full force and effect, and 
refused to pay the proceeds to Mrs. Van Valkenberg because, as stated in a 
letter to her, “the matter of changing the beneficiary is a matter of contract and 
of course can not be effective until both the insured and the company have 
completed that contract in accordance with the requirements of the constitution 
of the Court of Honor Life Association.” It is not now in a position to urge 
that the contract is silent as to the method of changing the beneficiary. No change 
of beneficiary having been accomplished prior to the death of the insured, the right 
of the plaintiff to the proceeds became vested at her death. Because of the 
conclusion reached it follows that the case must be reversed. 

Reversed. 

Hamilton, C. J., and Parsons, Anderson, Sager, Donegan, and Richards, JJ., 
concur. 


SOVEREIGN CAMP, W. O. W. v. DUNCAN. 
Court of Appeals of Kentucky. May 18, 1937. 
Rehearing Denied Oct. 5, 1937. 

108 Southwestern Reporter (2d) 655. 


1. APPLICATION. 


Benefit certificate issued by fraternal society, which was under supervision 
of grand or supreme body and which secured members through lodge system 
exclusively, before amendment exempting such societies from statutes requiring 
policies or certificates containing any reference to application of insured or con- 
stitution. by-laws. or other rules to contain or have attached application, or por- 





Lif 


tion 
for 


tair 
rule 
or 
fra’ 
her 


wa: 


w 


tif 
cer 
sen 
fev 
cel 


kn 


WwW 





Life] Shiovitz v. New York Life Ins. Co. 41 


tion of constitution, by-laws, or other rules referred to ield governed by law in 
force before amendment (Ky.St.1903, § 679; Iaws 1906, c. 141, p. 479). 

(For other cases, see Insurance, Dec. Dig. § 718.) 
2. BY-LAWS. 

Statute, which before amendment, required all policies or certificates con- 
taining any reference to application of insured or constitution, by-laws, or other 
rules to contain or have attached application, or portion of constitution, by-laws, 
or other rules referred to, became as much a part of benefit certificate issued by 
fraternal society before amendment as if statute had been written therein, and 
hence insured was not bound by amendment to constitution and by-laws which 
was never attached to certificate (Ky.St.1903, § 679; Laws 1906, c. 141, p. 479). 

(For other cases, see Insurance, Dec. Dig. §§ 718, 719[1].) 

3. CANCELLATION. 

Insured, who complied for nearly thirty years with provisions of benefit cer- 
tificate issued by fraternal society, and who accepted an equalized whole life 
certificate of less value in exchange for old certificate because of misrepre- 
sentations of society’s agent that old certificate would become valueless in a 
few years, held entitled to cancellation of contract by which he surrendered old 
certificate, since facts with reference to value of policy are peculiarly within 
knowledge of insurer, which should deal with holders in good faith. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

Appeal from Circuit Court, Anderson County. 

Action by William M. Duncan against the Sovereign Camp Woodmen of the 
World. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

J. W. Gaines, of Lawrenceburg, and Errol Draffen, of Harrodsburg, for 
appellant. 

H. B. Kinsolving, Jr., of Shelbyville, for appellee. 


SHIOVITZ v. NEW YORK LIFE INS. CO. No. 132. 
Supreme Court of Michigan. Oct. 4, 1937. 
275 Northwestern Reporter 181. 


1, SUICIDE. 

In suit on life policy, wherein defense was that insured’s death was result 
of suicide, testimony that insured’s son, while insured was being taken to hos- 
eee that it was all his fault, did not show that insured had committed 
suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. PRESUMPTION. 
In action on life policy, presumption of law is against suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4. BURDEN OF PROOF. 

In action on life policy, wherein presumption against suicide is rebutted; 
ultimate burden of proving suicide rests on insurer, who must meet burden by 
preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 

5. EVIDENCE. 

In action on life policy, wherein defense was that insured’s death was result 
of suicide, evidence was insufficient to sustain insurer’s burden of proving 
suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

7. DEATH CERTIFICATE. 

In suit on life policy, wherein defense was that insured’s death was result 
of suicide, coroner's certificate, made without autopsy, was not admissible to 
prove cause of death, where plaintiff denied correctness of certificate, stated that 
it was based on hearsay, and made no admission of its correctness. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

8. DEATH CERTIFICATE. _ 
In suit on life policy, wherein defense was that insured’s death was result of 
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suicide, coroner’s certificate was not admissible under. statute as record made 
in regular course of business, in absence of autopsy (Pub.Acts 1935, No. 15). 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Appeal from Circuit Court, Wayne County; George Murphy, Judge. 

Suit by Ester Shiovitz against the New York Life Insurance Company.. From 
a judgment in favor of the defendant, the plaintiff appeals. aS 

Judgment set aside, and cause remanded for entry of judgment for plaintiff. 

Argued. before the Entire Bench. 

Herman K. Cohen, and David M. Miro, both. of Detroit, for appellant. 

Thomas A. E. Weadock and Lewis J. Weadock, both of Detroit, for appellee. 

ButzEL, Justice. 

Plaintiff, as beneficiary under a policy issued by defendant company upon 
the life of Henry Shiovitz, her husband, brought suit to recover $2,000, the face 
amount of the policy. Shiovitz died very salieely about 18 months after the 
policy was issued. It contained a provision that, in case of death of the insured 
through self-destruction at any time within 2 years from the date of the policy, 
the liability of the company would be limited to repayment of the amount there- 
tofore paid for premiums. It also provided that in case of death the defendant 
would have the right and opportunity to examine the body and make an autopsy, 
unless prohibited by law. The death of insured is conceded by defendant. It, 
however, contends that decedent committed suicide and that it is liable solely 
for the premiums that it had received. This amount plaintiff refused to accept 
when tender was made. 

The facts relating. to the death of the decedent are not clear. While he may 
have suffered business losses and family disappointments, no serious difficulties 
such as might constitute a motive for suicide were shown to exist at the time 
of his death. At one time he had been a successful merchant, but, at the time 
of his death, he was buying and selling cash registers and typewriters and using 
the basement of his home as a workshop, where he cleaned the cash registers 
and typewriters. For this purpose he used potassium cyanide in liquid form 
which causes speedy death to one who either swallows or inhales it.. On the day 
of his death, decedent arose early in the morning, shaved, let the dog out, 
brought in the milk bottle, and then went to the cellar to look after the furnace. 
When he came upstairs, according to the testimony of his son who had arrived 
from his own home, decedent stated he was “so sick.” The son first tried to 
summon a doctor, and then called the police. A patrol wagon was called and 
decedent was taken to a hospital. The doctor at the hospital testified that when 
he saw decedent life was extinct. The policemen testified that when they took 
decedent in the patrol wagon to the hospital he was very red in the face and 
had foam about his mouth. There is no testimony, however, that such symptoms 
are indicative of cyanide poisoning or only appear in such a case. The coroner’s 
certificate, signed with the coroner’s name by a doctor connected with the 
coroner’s office, recited decedent’s death and added: “The cause of death was 
suicide. Cyanide poisoning.” 

The body was released to two relatives of decedent, who signed a letter 
stating that they were satisfied that deceased committed suicide by taking 
cyanide and they refused to permit an autopsy. No demand for an autopsy was 
ever made on the beneficiary until a year and a half later when a demand was 
made by motion in the course of the instant suit. The court denied the motion 
to have the body exhumed and an autopsy made. No error is assigned because 
of the latter ruling. The relatives who refused the autopsy claim that for religious 
reasons they did not want an autopsy and they, had no direct knowledge as to 
the cause of death. Had a demand been properly and reasonably made on the 
beneficiary, the defendant could have insisted on an autopsy under the terms 
of the policy. 

[1] The son, called as a witness by defendant, denied that on the way to 
the hospital he said to his father, “Dad, dad, it was all my fault.” The two 
policemen who were with the son then were called by defendant and testified 
that he did make such statement. Without discussing the propriety of calling 
other witnesses to refute the statement of one’s own witness, the words 
attributed to the son do not show that it was a case of suicide. A detective who 
visited the home of decedent an hour and a half or two hours after his death 
and interviewed plaintiff and her 13 year old daughter was permitted to refer 
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to and read a memorandum he had made at the time and which stated he was 
told that decedent came from the basement and stated to his daughter . that 
he had taken poison, and that “it is presumed he took a portion of cyanide.” 
The court without objection excluded the memorandum as to what the detective 
had been told. Outside of establishing the fact there was cyanide in the base- 
ment, the balance of the testimony in no way showed the manner of death. 
Plaintiff, the widow, testified she never had stated that decedent had committed 
suicide; that he neither had business nor family troubles; that he had been sick 
the night before he died, that he had a headache and his heart ached; that he 
worked every day. 

[2] Both of the parties made timely motions for directed verdicts, which at 
first were denied. The jury, upon being unable to agree, was discharged. 
Defendant then moved for judgment, claiming the court should have granted 
defendant’s previous motion to direct a verdict in its favor and that the over- 
whelming weight of evidence was in defendant’s favor. As both parties moved 
for a directed verdict without reserving the right to go to the jury, the case 
may be considered as one tried without a jury. Cardinal vy. Reinecke, 280 Mich. 
15, 273 N.W. 330. 

[3, 4] In Curth v. New York Life Ins. Co., 274 Mich. 513, 265 N.W. 749, we 
again held that the presumption of law was against suicide, and that, on the 
disappearance of the presumption through the presentation of evidence to rebut 
it, the ultimate burden of proving suicide rested upon the defendant, who must 
meet this burden by a preponderance of evidence. See, also Burnham v. Inter- 
state Casualty Co., 117 Mich. 142, 75 N.W. 445; Waldbauer v. Michigan Bean 
Co., 278 Mich. 249, 270 N.W. 285. 


[5] There can be no question but that some of the testimony that was 
introduced, objected to, and but partly stricken gives rise to a strong suspicion 
that decedent met death through self-destruction. However, when we apply the 
rules of evidence to such testimony, we find that it should have been excluded. 
Consequently defendant failed to sustain the burden of proving suicide and 
plaintiff is entitled to a judgment. 


[6-9] The judge permitted the introduction of the coroner’s certificate and 
report. In 1925, section 5607, Comp.Laws 1915, making a coroner’s certificate 
prima facie proof of death, was repealed by Act No. 343, Pub.Acts 1925 (section 
22). The verified proof of death furnished by the beneficiary of a policy to the 
insurer is competent evidence as an admission of the cause of death, but is not 
conclusive so that it cannot be varied or contradicted by a showing that the 
insured died from some other cause. Kudla v. Prudential Ins. Co., 272 Mich. 
555, 262 N.W. 407. The verified proof of death submitted in the instant case did 
not include the coroner’s report. Defendant wrote to plaintiff’s attorney for 
a certified copy of the proceedings before the coroner, and in transmitting a 
copy of the report plaintiff’s attorney distinctly denied its correctness as to 
the cause of death and stated that it was based on hearsay. Therefore there 
was no admission of its correctness. The coroner’s certificate was not admissible 
to prove the cause of death. Bishop v. Shurly, 237 Mich. 76, 211 N.W. 75; 
Powers y. Loyal Protective Ins. Co., 266 Mich. 153, 253 N.W. 250. It is claimed, 
however, that it is admissible as a record made in the regular course of “busi- 
ness” under Act No. 15, Pub.Acts 1935. The act, as stated in Gile v. Hudnutt, 
279 Mich. 358, 272 N.W. 706, contains its own. limitations. As there was no 
autopsy, the statement of cause of death constituted pure hearsay and was of no 
evidentiary force. Testimony of other circumstantial evidence, tending to show 
suicide, properly objected to, falls for the same reason. 

[10] A copy of the entire policy was not included in the record. Both parties 
in their briefs concede that it contained a clause providing for double indemnity 
in case of accidental death, and defendant contends that, as plaintiff brought suit 
only for the face of the policy, she admitted that death was not accidental. It was 
plaintiff’s right to bring suit for only the face of the policy. Had she attempted 
to prove an accidental death, she might have been confronted with the same 
difficulty defendant encountered in trying to prove suicide. The love of life is 
natural. Suicide is so rare that the presumption is against self-destruction. When 
it does. occur, it frequently is almost impossible to prove. Stripped of the evi- 
dentiary force of the coroner’s report and certificate as to the cause of death, and 
disregarding the statements of others that come within the hearsay rule, we find 
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that defendant not only has not sustained the burden of proof, but has produced 
no testimony of sufficient evidentiary force so as to prove self-destruction. Even 
though we may not be convinced that it was not a case of suicide, defendant 
did not meet the burden of proof, and we are constrained to set aside the judg- 
ment for defendant and remand the case for entry of judgment for plaintiff for 
the face amount of the policy and interest, in accordance with the motion made 
at the trial. Plaintiff will recover costs. 

Fead, C. J., and North, Wiest, Bushnell, Sharpe, Potter, and Chandler, JJ., 
concur. 





BARZA v. METROPOLITAN LIFE INS. CO. et al. No. 73. 
Supreme Court of Michigan. Oct. 4, 1937. 
275 Northwestern Reporter 238. 
2. LIMITATION OF ACTION. 

Provision of group policy that suit for disability benefits was barred two 
vears after notice of disability was not waived by insurer’s failure to furnish 
insured blanks on which proof of disability could be made. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

3. LIMITATION OF ACTION. 

_. Statute prohibiting a life policy from limiting suit on it to less than six years 
did not invalidate a two-year limitation for bringing suit for disability benefits on 
group policy insuring against death and disability (Comp.Laws, 1929, § 12428). 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

4. GROUP POLICY. ; 

Two-year limitation for suit for disability benefits under group policy was 
not aovided because limitation was in group policy only and not individual’s 
certificate, where certificate was expressly subject to provisions of group policy 
and insured was not denied information concerning group policy. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

5. WAIVER. 

Statement by employer’s servant that employee would have to waive at least 
three years before collecting disability benefits under group policy did not waive 
two-year limitiation in policy, since servant was without authority to bind insurer, 
especially in view of provision in policy that no agent was authorized to waive 
forfeitures in policy. 

(For other cases, see Insurance, Dec. Dig. § 623[2].) 


Appeal from Circuit Court, Oakland County; George B. Hartrick, Judge. 

Suit by Simion Barza against Metropolitan Life Insurance Company and 
another. From judgment on a directed verdict for defendants, plaintiff appeals 
in so far as judgment dismisses named defendant. 

Affirmed. 

Argued before the Entire Bench. 

Sol Blumrosen, of Detroit, for appellant. 

Bulkley, Ledyard, Dickinson, & Wright, of Detroit (R. W. Rogers and Max 
L. Veech, both of Detroit, of counsel), for appellee Metropolitan Life Ins. Co. 

NortnH, Justice. 


Plaintiff, a former employee of the Fisher Body Corporation, seeks in this 
suit to recover benefits for total permanent disability under a group insurance 
policy issued by the Metropolitan Life Insurance Company. The circuit judge 
directed a verdict in favor of defendants. Plaintiff has appealed but complains 
only as to dismissal of defendant insurance company, which is herein considered 
as the sole defendant. 


Plaintiff claims that on June 23, 1930, he was totally and permanently disabled. 
This suit was commenced May 28, 1936. One of the grounds upon which verdict 
was directed was stated by the trial court as follows: “That the provision in 
the master policy to which the certificate refers, plainly stated that any action 
brought on the policy should be brought within two years after notice of permanent 
and total disability should have been furnished. Suit was not brought under 
the provisions and terms of this policy.” The group policy was held by the 
employer. Plaintiff, as one of the insured persons, held a certificate which 
provided : 
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“That under and subject to the terms and conditions of its group policy No. 
3200G, Simion Barza, an employee of Fisher Body Corporation, General Motors 
Corporation (herein called the employer) is insured for $1,000. * * * The said 
group policy provides total and permanent disability benefits as described on the 
last page hereof. * * * 

“The total and permanent disability benefits included under this plan are 
described on the fourth page of this certificate.” 

The last or fourth page of the certificate held by plaintiff reads as follows: 

“Total and Permanent Disability Benefits. 

“Under.the terms of the group policy mentioned on page one of this certificate, 
any employee shall be considered totally and permanently disabled who furnishes 
due proof to the company that, while insured thereunder and prior to his 60th 
birthday, he has become totally and permanently disabled, as a result of bodily 
injury or disease, so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation or profit. 

“Three months after receipt of such proof, the Metropolitan Life Insurance 
Company will commence to pay to such employee, in lieu of the payment of 
the insurance under said policy at his death, monthly installments, the number 
and amount of such installments to depend upon the amount of insurance in force 
on the life of such employee at the date of receipt of such proof, as shown 
in the following table: Amount of insurance $1,000; number of installments 20; 
amount of each installment $51.04.” 

The group policy contains the following provisions: 

“Section 14. Notice and Proof of Claims for Disability Benefits. 

“(a) Immediate written notice of sickness of, or injury to, any employee 
insured hereunder, must be given to the company by such employee. 

“(b) Affirmative proof of such sickness or injury must be furnished to the 
company within 30 days after such notice.” 

There is further provision in section 14 for subsequent proof of claim at 
intervals as required by the company, the signing of such proofs by the physician 
attending the employee, and the right of the company to examine the person 
claiming disability when and as often as it may reasonably require, and further 
that the proofs required by this section shall be upon forms furnished by the 
company. Subdivision C of this section reads: “No action at law or in equity 
shall be brought for recovery under the provisions of this policy for temporary 
disability or total and permanent disability * * * unless brought within two years 
from the expiration of the time within which such proof is required to be filed.” 

[1] There is testimony, which for the purposes of this appeal must be accepted 
as true, that plaintiff’s son, at the father’s request, notified the insurance company 
by letter of plaintiff’s total disability. No reply was received to this letter. 
Plaintiff’s son also called the local office of the Metropolitan Insurance Company 
by telephone, inquired of the man who answered the ’phone (who said he was 
the manager) if he had anything to do with the group policy at the Fisher, and 
was informed that he had to call up the Fisher Body Corporation. This was 
done by plaintiff’s son, and he was put in telephonic communication with a man 
who said he was the manager of “group insurance policy at Fisher.” The son 
testified as follows relative to the conversation: “I says, ‘My dad is sick.’ I said, 
‘He is paralyzed.’ ‘Well,’ he says, ‘we know about that, but,’ he says, ‘you will 
have to wait several years, at least three years,’ he says, ‘ before we can do any- 
thing about it.’ And I says, ‘Why?’ ‘Well,’ he says, ‘company rule.’ And T says, 
‘Well, if we have to wait we will wait then.” ” It is the claim of appellant that 
under the foregoing record he is not bound by the two-year limitation within 
which suit may be brought as provided in the group policy. 

[2] First appellant claims that the limitation period did not begin to run 
because the insurer failed to furnish blanks upon which proof might be made. 
Such failure was not a waiver of the contract provision requiring action to be 
brought within two years. We so held in Hall v. Metropolitan Life Ins. Co., 274 
Mich. 196, 264 N.W. 340. 


[3] Next appellant contends the two-year limitation is invalid because of the 
following statutory provision: “No policy of life insurance shall be issued or 
delivered in this state if it contain any of the following provisions: * * * Second, 
A provision limiting the time within which any action at law or in equity may 
be commenced to less than six (6) years after the cause of action shall accrue.” 
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3 Comp.Laws 1929, § 12428. Appellant can claim no advantage by reason of 
the quoted statute because the contract provision under which he seeks to recover 
is one insuring against total and permanent disability, not one for life insurance. 
The contract limitation of two years within which suit must be brought is applicable 
to disability insurance only. It is not within the quoted statutory prohibition. In 
a suit based upon this same policy of insurance, we have held: “Action for total 
and permanent disability benefits under group ‘life insurance policy held barred 
where not commenced within two-year period as required by policy.” (Syllabus) 
Hall v. Metropolitan Life Ins. Co., supra. See, also, Lombardi v. Metropolitan 
Life Ins. Co., 271 Mich. 265, 260 N.W. 160, 


[4] Appellant seeks to avoid the two-year limitation for bringing suit on 
the ground that such limitation is embodied in the group policy only, not in the 
certificate held by the insured, and that the quoted portion of the certificate held 
by the insured was therefore misleading. But this certificate expressly rovides 
that the holder, as an employee of the Wisher Body Corporation, is insure “under 
and subject to the terms and conditions” of group policy No. 3200G. There is no 
claim that information concerning the provisions of the group policy was not 
available to the insured. He could not have been more definitely informed that 
his insurance contract embodied “the terms and conditions” of the group policy. 
Appellant’s contention to the contrary cannot be sustained. “Terms and conditions 
of master or group policy between employer and insurer, subject to which certif- 
icate of insurance was issued [to] employee are part of contract of insurance 
which death beneficiary may invoke.” (Syllabus) Rothermel v. Aétna Life Ins. 
Co., 275 — 425, 266 N.W. 404. To the same effect, see Connecticut General 
Life Ins. Co. v. Dugas (Tex.Civ.App.) 91 S.W.(2d) 757; Seavers v. Metropolitan 
Life Ins. Co, ‘132 Misc. 719, 230 N.Y.S. 366; Page v. Prudential Ins. Co. of 
America, 231 Ala. 405, 165 So. 388; Wann y, Metropolitan Life Ins. Co, (Tex. 
om App.) 41 S.W.(2d) 50; Equitable Life Assur. Soc. of U. S. v. Austin, 255 

23, 72 S.W.(2d) 716: Baker v. Prudential Ins. Co., 279 Ill.App. 5; Ozanich, 
pe v. Metropolitan Life Ins. Co., 119 Pa.Super. 52, 180 A. 67, 576; Boseman 
v. Connecticut General Life Ins. So., 301 U.S. 196, 57 S.Ct. 686, 81 L.Ed. —, 
110 A.L.R. 732. 

[5] But appellant further claims that by reason of the facts disclosed by the 
testimony of the insured’s son hereinbefore quoted, defendant has waived or is 
estopped from making the defense that this suit was not brought within the two- 


year limitation provided in the group policy. The most that can be claimed for 
such testimony is that “several weeks” or “about two weeks” after appellant was 
discharged, his son wrote to the insurance company that appellant was totally 
disabled and that he “demands the money for the policy.” No reply was received 
and the son later telephoned the local office of defendant. Here he was told 
by the one to whom he was talking he had nothing to do with the group insurance 
at the Fisher Body Corporation and that the son should telephone the Fisher Com- 
pany. The son did this and talked to a man who said he was the manager of 
the “group insurance policy at Fishers.” The conversation hereinbefore quoted 
then took place. The son’s testimony shows he had examined and understood the 
insurance certificate held by his father. He knew of its provisions above quoted, 
including | the provision that three months after proof of disability the insured 
was to “commence to pay” the disabled employee. The so-called “manager, of 
the group insurance policy” was merely an employee of the Fisher Body Cor- 
poration who supervised this insurance activity of the employer and its employees. 
He had no authority to represent the defendant insurance company incident to 
payment or adjustment of an insurance obligation; and his statement to plaintiff's 
son could not bind the defendant or estop it from invoking the limitations specified 
in the policy, nor, as weer asserts, did such statements constitute a waiver of 
this policy provision. ecially is this true in view of the fact that nowhere in 
this record does olaintift testify that he delayed bringing suit because of what 
was told his son, 


In a suit against this same insurance company and presumably on a policy 
embodying similar, if not identical, pernens fixing the relations between the 
respective parties, the Supreme Court of New Hampshire said: “There is nothing 
in the situation or conduct of the parties from which an implied general agency 
on the part of the employer to make representations or waive npnrs for the 
insurer could be found.” Duval v. Metropolitan Life Ins. Co., 82 N 


.H. 543, 136 
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A. 400, 405, 50 A.L.R. 1276. For similar holdings, see Leach: v. Metropolitan Life 
Ins. Co., 124 Kan. 584, 261 P: 603; Emerick v. Connecticut General Life Ins. Co., 
120 Conn, 60, 179 A. 335, 105 A.L.R. 413; Adams v. Metropolitan Life Ins. Co., 
228 Mo.App. 915, 74 S.W.(2d) 899; Ammons vy. Assurance Society, 205 N.C. 23, 
169 S.E. 807; Venditto v. Spratt’s Patent (America), Ltd., 113 N.J:\Law 357, 174 
A. 697; Boseman v. Connecticut General Life Ins. Co., supra. Further the policy 
here in suit contains this provision: “No agent is authorized to waive forfeitures, 
to alter or amend this policy, to accept premiums in arrears or to extend the due 
date of any premium.” In any event, it is difficult to understand how appellant’s 
theory of waiver or estoppel, because of the circumstances above indicated, could 
work materially to his advantage. Plaintiff not only waited for the period of 
three years, as his son claims he was advised over the telephone, but plaintiff 
waited more than an additional two years thereafter. 

Our conclusion is that plaintiff was bound: by thé two-year limitation in the 
group policy within which to bring suit, and that the evidence does not establish 


facts or circumstances barring the application of this limitation on the ground of 
waiver or estoppel. 


The judgment entered in the circuit court is affirmed, with costs to appellee. 


Fead, C. J., and Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ., 


concur. 


WILSON et ux. v. PRUDENTIAL INS. CO. OF AMERICA. No. 85. 
Supreme Court of Michigan. Oct. 4, 1937. 


; 275 Northwestern Reporter 242. 
9 LAPSE OF POLICY. 


In suit on endowment policy, where issue concerned lapse of policy for non- 
payment of premium, question asked insurer’s agent concerning what his usual 
practice would have been in giving receipt for policy if he had received receipt 
for premium payments as well as policy was properly excluded as irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

10. PREMIUM RECEIPT. 

In suit on endowment policy where only issue was alleged lapse of policy 
because of nonpayment of premium, letter from plaintiff’s attorney to insurer 
requesting delivery of policy, but not requesting surrender of premium receipts 
claimed by plaintiffs to have been delivered with policy to insurer’s agent, was 
admissible as tending to show that premium receipts had not been delivered to 
insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

Appeal from Circuit Court, Wayne County; Robert M. Toms, Judge. 

Action by Charles Wilson and wife against the Prudential Insurance Company 
of America. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded. 

Argued before the Entire Bench. 

; Paul Oren, of Detroit (Donald McGaffey, of Detroit, of counsel), for appel- 
ant. 

Albert Summer, of Detroit, for appellees. 

NortuH, Justice. 

This is the second time this case has been appealed to this court. The 
material facts, except as they are amplified hereinafter incident to questions 
presented on this appeal, are sufficiently stated in Wilson v. Prudential Ins. Co., 
276 Mich. 232, 267 N.W. 824. The sole question presented to and determined 
by the jury in the circuit court was. whether all the premiums which became due 


prior to the death of the insured were paid by him to the insurance ‘company. It 
is agreed by the litigants that all the premiums up to and including October 


22, 1929, were paid. The following special question was submitted to the jury: 
“Were all the premiums which became due after October 22, 1929, paid to the 
insurance company?” This was answered in the affirmative by the jury, and is 
controlling of plaintiffs’ right to recover in the absence of revérsible error. 
Plaintiffs had judgmnt, and defendant has appealed. 

{1} One of the assignments of error is that the argument of plaintiffs’ coun- 
sel to the jury concerning the’ alleged unfairness of the polity was prejudicial. The 
issue which the parties in this case were trying before the jury was simple and 
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clean-cut. Notwithstanding this, plaintiffs’ counsel introduced testimony, especially 
upon cross-examination of defendant’s witneses, which had no obvious legitimate 
bearing upon the issue being tried, but instead was designed to arouse and appeal 
to the prejudice of the jury. Its purport was that the insurance company unjus- 
tifiably retained payments made to it by an insured who carried an endowment 
policy, as did the insured under the policy involved in the instant case. 

We think the trend of counsel's argument and his repeated contention that 
the insurance policy on which suit is brought was an unfair policy, and from this 
he should be allowed to argue to the jury that the insurance company’s records 
which had been introduced in evidence were not entitled to credence, was clearly 
prejudicial. As stated by the trial judge, plaintiffs were not in a court of equity 
and were not asking to have the insurance policy set aside; but instead were in 
court seeking to recover on the policy. Whether it was a contract which was 
advantageous to the insured or whether it was fair or unfair was in no way 
pertinent to the issue the jury was called upon to decide. It was a close question 
whether plaintiffs were entitled to prevail upon the real issue in the case, and 
under the circumstances it must be held that, due to the course of conduct above 
indicated, the issue was not fairly and impartially presented to the jury, and on 
that account a new trial must be ordered. In arriving at this conclusion we 
are mindful that the trial court in the charge to the’ jury said: “You are not 
concerned at all with the fairness or the wisdom of this contract of insurance. 
Whether it was an advantageous contract for young Wilson to have entered into 
does not concern you. It was a contract.” Notwithstanding this precautionary 
effort on the part of the trial judge, it is reasonably certain that irreparable dam- 
age had already been done. Defendant is entitled to the judgment of an impartial 
jury without the poison of prejudice. This was not obtained in the instant case. 

2, 3] Subsequent to the alleged lapse of this policy by reason of nonpayment 
of premiums, defendant wrote a letter to the insured calling his attention to 
such lapse and urging him to take the matter up with their local representative 
or with the home office. The insured replied to defendant’s letter, saying in 
part: “In regards to policy to lapse I have been out of work for some time * * * 
and if you can carry on my policy why all right. If not why I will have to drop 
it.” These two letters were received in evidence. Defendant on May 21, 1930, 
wrote a letter in reply to that of the insured. In this letter of defendant it 
referred again to the nonpayment of premium and the lapse of the policy. The 
original not being produced, defendant offered in evidence a copy of the letter 
of May 21, 1930, but the court sustained plaintiffs’ objection to its admissibility. 
The objection was lack of proof of the letter having been mailed, that it was 
a self-serving declaration on the part of the insurance company, and pertained 
to matters equally within the knowledge of the deceased. The court sustained 
plaintiffs’ objection. In considering the admissibility of this letter, it must be 
borne in mind that the sole issue for the jury was defendant's claim of nonpayment 
of premiums or lapse of the policy. As to that issue this letter was no more than 
a self-serving declaration, prejudicial to plaintiffs, and inadmissible. The letter 
in no way explained or modified the preceding correspondence between defendant 
and the insured. The portion which appellant asserts is material is in effect only 
a repetition of like assertions in its former letter to the insured. For reasons 
noted in connection with the next assignment of error this letter cannot be 
considered as a part of defendant's regularly kept records and was not rendered 
admissible as such by Act No. 15, Pub.Acts. 1935. Exclusion by the trial judge 
from evidence of the copy of the letter of May 21, 1930, was not error. 

{4, 5] During the time of the alleged default for nonpayment of premiums 
there was some talk between the defendant’s local representative and the mother 
of the insured, who was a beneficiary and one of the plaintiffs, concerning a change 
in the type of insurance to one requiring payment of a smaller premium and 
thereby producing a larger reserve in the hands of the insurer which could and 
would be applied in payment of extended insurance for a longer term. No such 
change in the type of policy was accomplished, but in connection therewith certain 
letters passed between the local office and defendant’s home office. This cor- 
respondence, which never came to the attention of the insured or either of the 
beneficiaries, was offered in evidence by defendant as tending to show a lapse 
in the policy of deceased. Here again it is defendant’s claim that these letters 
as a part of defendant’s regular method of disposing of transactions of that char- 
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acter were admissible in evidence under Act No. 15, Pub.Acts 1935, which in 
part provides as follows: “Any writing or record whether in the form of an 
entry in a book or otherwise, made as a memorandum of any act, transaction, 
occurrence or event shall be admissible in evidence in all trials, * * * in proof of 
said act, transaction, occurrence or event if it was made in the regular course 
of any business and it was the regular course of such business to make such 
memorandum or record at the time of such act, transaction, occurrence or event 
cor within a reasonable time thereafter. * * * The lack of an entry regarding 
any act, transaction, occurrence or event in any writing or record so proved may 
be received as evidence that no such act, transaction, occurrence or event did, in 
fact, take place.” 

The court was right in sustaining the objection to this testimony. Clearly 
it was of a hearsay character and had to do only with communications between 
the agents or representatives of the defendant company. The issue to be tried 
in the instant case was whether there had been nonpayment of premiums which 
had caused the policy to lapse. The only records kept by defendant which as 
such were admissible under Act No. 15, Pub.Acts 1935, were those pertaining 
to the issue being tried (the nonpayment of premiums) and “made im the regular 
course of [its] business” and shown to have been made “at the time of such 
act, transaction, occurrence or event or within a reasonable time thereafter.” 

“It [the act] limits the admissibility of such records to any act, transaction, 
occurrence or event made in the regular course of any business where it was 
the regular course of such business to make such record at the time of such act, 
transaction, occurrence, or event or within a reasonable time thereafter.” Gile 
v. Hudnutt, 279 Mich. 358, 367, 272 N.W. 706, 709. 

The letters which had passed between the agents or representatives of defend- 
ant company were not a part of its regular records relative to the payment or 
nonpayment of the premiums on this policy, and therefore their exclusion was 
proper. 

“In accordance with well established principles the language used by the leg- 
islature must be interpreted in the light of the purpose sought to be accomplished.” 
Commissioner of Ins. v. National Life Ins. Co. of United States, 280 Mich. 344, 
273 N.W. 592, 594 (decided June 7, 1937). 

Concerning Act No. 15, Pub.Acts 1935, in one of our recent opinions we 
have said: “The act does not make that proof which is not proof; nor does it 
purport to change the rules of competency or relevancy with respect to recorded 
facts. It merely provides a method of proof of an admissible ‘act, transaction, 
occurrence or event.’ * * * The statute should not be construed in a manner that 
would make the reports and records admissible, when the oral testimony of the 
same facts would be inadmissible.” Kelly v. Ford Motor Co., 280 Mich. 378, .273 
N.W. 737, 741. 


[6, 7] Act No. 15, Pub.Acts, 1935, was obviously enacted to facilitate the 
presentation of evidence. See 14 Michigan State Bar Journal 35; Johnson v. 
Lutz, 253 N.Y. 124, 170 N.E. 517. Except as otherwise expressly stated in the 
act, it provides for a mode of proof if such proof is otherwise admissible; but 
this change in the mode of proof was not intended by the Legislature (except 
as otherwise specifically provided in the act) to constitute a change in the rules 
of substantive testimony. Except within the limits of well-established exceptions 
to the hearsay rule, the act does not permit hearsay evidence to be introduced 
under the guise of a self-serving record made by or in behalf of a litigant. 


|8] Appellant assigns error upon the court’s refusal to give the following 
request to charge: “Upon the introduction of the policy and the submission of 
proper proofs of death of the insured, a presumption arises that all premiums 
had been paid and that the policy had not lapsed. Upon submission of evidence 
to the contrary by the insurer, the presumption in favor of the insured disappears, 
but the burden is on the insurer to establish the nonpayment of premiums.” We 
are unable to find that the trial court, except by rather uncertain inference, alluded 
at all in the charge to the jury to the proposition that “upon submission of evi- 
dence to the contrary by the insurer, the presumption in favor of the insured dis- 
appears.” Without holding that the failure to specifically so state to the jury 
constituted reversible error, we note in passing that the request was pertinent to 
the issue being tried and should have been given. 

[9] Because the case must be remanded for a new trial, it should be stated 
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that the circuit judge was correct in sustaining plaintiffs’ objection to the following 
question propounded by defendant to one of its representatives on direct examina- 
tion: “Q. Will you state, Mr. Wadsten, whether or not, in the ordinary course 
of your business, if you had received from Mrs. Wilson, in addition to the policy 
involved here, certain receipts for premium payments, would you, following your 
usual practice, have mentioned those receipts in the same receipt that was given 
for the policy?” As may be inferred from the question, because the receipt given 
by Mr. Wadsten to Mrs. Wilson only acknowledged that she had turned over the 
insurance policy to him, without also mentioning the receipts for payment of 
premiums which she claimed were delivered to him at the same time, appellant 
contends the inference should be drawn that such premium receipts were not 
in fact delivered to Wadsten. Whether he received such premium receipts was 
a proper subject concerning which the witness could be examined; but it was of 
no consequence as to what in this respect he did in the ordinary course of his 
business. In this particular he testified as follows: “Q. Do you recall receiving 
any receipts from Mrs. Wilson? A. No.” It was not error for the court to 
exclude testimony as to what the witness might have done in some other case 
or in the ordinary course of his business. 

[10] After defendant disavowed liability on the policy, plaintiffs’ attorney 
wrote a letter to the defendant asking that the policy be mailed to him; but in 
this letter plaintiffs’ attorney did not request the surrender of the premium 
receipts which plaintiffs claim were delivered at the same time as the policy to 
Mr. Wadsten as defendant’s agent. Defendant offered this letter in evidence, 
claiming that the circumstance above noted tended to show that the premium 
receipts were not delivered to Mr. Wadsten. So far as appears from this record, 
the sole ground upon which defendant at all times refused to pay the insurance 
is that the policy lapsed because of nonpayment of premiums. It is a reasonable, 
if not a necessary, inference that plaintiffs and their attorney at the time the letter 
was written knew this was the issue with which they would be confronted in this 
suit which was then in contemplation and commenced a month later. It was 
apparent that at the trial proof of the payments of the premiums would be of 
the utmost importance. The receipts showing the payments of premiums were 
obviously of as much consequence to plaintiffs as the policy itself. Under such 
circumstances we think the letter was admissible on the theory urged by defend- 
ant. : 

Other questions raised by appellant are not of sufficient merit to require 
discussion, and at least to some extent are not likely to recur upon retrial. The 
judgment entered in the circuit court is vacated and a new trial ordered. Appel- 
lant will have costs of this court. 

Fead, C. J., and Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ., 
concur. 


GNEKOW v. METROPOLITAN LIFE INS. CO. et al. No. 23643. 
St. Louis Court of Appeals. Missouri. Sept. 14, 1937. 
Rehearing Denied Sept. 29, 1937. 
108 Southwestern Reporter (2d) 621. 
6. CHANGE OF BENEFICIARY. 

A husband, naming his wife as beneficiary in his life insurance policy, may 
change beneficiary, though wife has obtained divorce because of husband’s fault 
(Mo.St.Ann. § 5739, p. 4383). 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from St. Louis Circuit Court; James F. Green, Judge. 

“Not to be published in State Reports.” 

On rehearing. 

Judgment appealed from reversed, and cause remanded, with directions. 

For original opinion, see 99 S.W.(2d) 126. 

J. M. Massengill, of Sikeston, and John P. Griffin, of St. Louis, for appellant. 

Blanton & Montgomery, of Sikeston, for respondents. 

McCutLen, Judge. 

This suit was instituted by Cora M. Griffin Gnekow, who will be referred 
to herein as appellant, against the Metropolitan Life Insurance Company, to 
recover on a policy of insurance which said company had issued upon the life 
of her former husband, Edward L. Griffin. Appellant had been divorced from 
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Griffin and had married a man named Gnekow. The insurance company filed an 
answer and interplea asking that George W. Kirk, as administrator of .Griffin’s 
estate, be required to interplead and that the respective claims of appellant and 
respondent be adjudged by the court. Kirk will be referred to herein as respond- 
ent. Respondent filed an answer and interplea, whereupon, after a hearing, the 
court rendered a judgment in favor of respondent in the sum of $1,022.36 as 
the proceeds of said policy, and directed that said sum be paid to him after 
deducting costs accrued in the cause. From that judgment appellant appealed 
to this court. In due time, after argument and submission of the cause, this 
coutt affirmed the judgment of the trial court in an opinion (Mo.App.) 99 S.W.(2d) 
126. Thereafter, the Supreme Court of Missouri on certiorari quashed the opinion 
of this court on the ground that this court had given consideration to the tes- 
timony of certain witnesses which was hearsay testimony and in that respect 
this court’s opinion was in conflict with prior decisions of the Supreme Court. 
See State ex rel. Cora M. Griffin Gnekow v. Hostetter, et al. (Mo.Sup.) 105 
S.W.(2d) 928, decided June 5, 1937, not yet reported [in State Report], and cases 
cited therein. The testimony referred to was to the effect that the witnesses 
knew the insured in his lifetime and that he had stated that he regarded the 
divorce decree as a complete and absolute settlement between himself and appellant 
of all their property rights and obligations and of all appellant’s claims upon him 
or upon any of his insurance, and that he regarded the policy involved herein, 
and other insurance which he had obtained after the divorce, as being payable to 
his estate for the benefit of his creditors whom he desired to be paid in full. 

In obedience to the opinion and mandate of the Supreme Court, we proceed 
to a consideration of the case, disregarding said testimony. 

The petition of appellant alleged, in substance, that the defendant insurance 
company had issued its policy of insurance in the sum of $2,000 upon the life 
of E. L. Griffin, wherein Griffin named appellant, who was then his wife, as 
beneficiary but reserved the right of revocation as to the named beneficiary; 
that the said E. L. Griffin died on the 23d day of April, 1933, and that the 
defendant insurance company was duly notified of his death; that the policy 
was then in full force and effect, except that there was due defendant as a loan 
on said policy the sum of $788; that demand for payment of the proceeds of 
said policy had been made by appellant upon the insurance company, but that 
the company refused to pay. Appellant prayed judgment against the insurance 
company in the sum of $1,212 with interest from the first of June, 1933, and also 
prayed for 10 per cent. of said amount as damages, and a reasonable attorney’s 
fee because of said defendant’s vexatious refusal to pay the claim. 

The defendant Metropolitan Life Insurance Company in its answer admitted 
the issuance of the policy, with the right of revocation as to the named beneficiary 
reserved to the insured, and admitted the death of the insured as alleged in the 
petition. . The insurance company further alleged in its answer that respondent 
Kirk was the duly appointed administrator of the estate of E. L. Griffin, the 
insured; that as such administrator respondent had duly filed proofs of death, 
and had demanded payment of the proceeds of said insurance; that both respondent 
and appellant had made claims upon said company for the net proceeds of said 
policy of insurance; and that said company was unable to determine to whom 
said proceeds should be paid. The insurance company prayed that appellant and 
respondent be required ‘to interplead and settle among themselves their rights or 
claims to the fund due under said policy of insurance. It also prayed that the 
court order it to pay into court the sum of $1,147, the net amount due under said 
policy, and that upon said payment into court, it be discharged and released from 
any and all liabiltiy -under said policy. 


The answer and interplea of respondent Kirk alleged the death of the 
insured; that respondent was duly appointed administrator of the insured’s estate; 
that appellant was originally named beneficiary in said policy; but that the insured 
changed the beneficiary from appellant to his estate and that respondent, as admin- 
istrator, stands in the place of said estate. Respondent further alleged that any 
rights appellant ever had under said policy of insurance were surrendered, for- 
feited, and lost by her by reason of a decree of divorce in the circuit court of 
New Madrid county, Missouri, wherein appellant was granted a divorce from the 
insured, and that as a part of said divorce proceedings a property settlement 
between appellant and the insured was made and entered of record in said court 








52 The Insurance Law Journal, Vol. 90 [Jan., 1938 


on October 6, 1926; that said property settlement was embodied in the decree 
of said court in said divorce proceedings; that pursuant to the terms of said 
decree the insured had paid to appellant the money mentioned in said judgment 
and decree and that insured had fully and completely carried out the decree of 
said court; that appellant having accepted the benefits of said property settlement 
provided for in said decree was estopped and ought not to be permitted to 
claim the proceeds of the insurance policy mentioned in her petition. Respond- 
ent’s answer further pleaded that the divorce proceedings and property settlement 
constituted, in equity and good conscience, the designation of a new beneficiary 
by the insured, which designation was made during his lifetime and that by virtue 
of said divorce proceedings and property settlement whatever right, title, or inter- 
est appellant might have had in and to the proceeds of said policy of insurance 
were assigned to the insured and upon his death to his successor in title, respond- 
ent Kirk as administrator of the estate of said E. L. Griffin, deceased. 

Respondent’s answer also contained a denial of each and every allegation of 
the petition of appellant and of the allegations in the bill of interpleader of the 
defendant insurance company. 

Appellant in her reply to the answer and interplea of the defendant insurance 
company admitted that there was a loan on the policy referred to, that claim was 
made by respondent Kirk, and alleged that the beneficiary named in the policy 
was never changed. 

Appellant’s reply to the answer and interplea of respondent Kirk alleged 
that appellant was beneficiary at the time of the issuance of the policy and 
remained so until the death of the insured; that there was no change of beneficiary 
at any time; that the court which granted her a divorce had no jurisdiction to 
decree to her any specific property; that the proceeds of the insurance policy 
was not property in the sense mentioned in said decree. 

We now proceed to a consideration of the case on its merits. 

There is very little dispute between the parties as to the facts in the case. 
The main point of the controversy is whether or not the deceased insured, Edward 
I. Griffin, had changed the beneficiary in the policy from appellant to his estate. 
The evidence shows without dispute that appellant was designated as beneficiary 
in the policy when it was issued on June 20, 1916, and that such designation in 
the policy itself remained unchanged thereafter throughout the life of the insured. 
He died on April 23, 1933. 

It appears from the evidence that appellant, shortly after her divorce from 
the insured, was married to a Mr. Gnekow and lived in California where she had 
made visits to a sister during the years immediately preceding the divorce. The 
insured did not marry again. There was no evidence that any premiums on the 
policy were paid by any one but the insured. Appellant did not offer any evidence 
to show the financial condition of the insured at the time of the divorce proceed- 
ings. The evidence introduced by respondent showed that the insured was not 
in a very good financial condition at the time of the divorce proceedings and that 
during the period from 1926 after divorce until the time of his death in 1933 
he was earnestly concerned with efforts to arrange his insurance in such a manner 
as to enable his estate at his death to pay his creditors. 

There was evidence showing that the insured had assigned to his sister, a 
Mrs. Hoskins, one of his policies of insurance to secure a loan which she had 
made to him which the insured had repaid about thirty days before his death; 
that the sister had suffered financial losses and had a number of children to 
support; and that the insured permitted her name to remain as beneficiary in said 
policy. Three other insurance policies issued to the insured after the divorce 
were payable to his estate. 


Appellant contends that she was named as beneficiary in the policy of insurance 
involved herein and that, no change of beneficiary having been made at any time 
in the policy during the life of the insured, her interest became vested upon the 
insured’s death, and that she is, therefore, entitled to the proceeds of the policy. 


Respondent contends that the divorce judgment or decree wherein appellant 
was divorced from the insured on October 6, 1926, which embodied a voluntary 
agreement as to a property settlement between appellant and the insured, effected 
a change in the beneficiary named in the policy; that such property settlement 
having been made by mutual agreement of the parties amounted to a revocation 
of the name of appellant as the beneficiary in the policy; that the insurance became 
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payable to the insured’s estate upon his death; and that appellant having accepted 
the money and personal property adjudged to ‘her in the decree of divorce is now 
estopped to claim the proceeds of said policy. 


{[6] There is no doubt that under section 5739, R.S.Mo. 1929 (Mo.St.Ann. § 
5739, p. 4383), a husband may change the beneficiary named in a life insurance 
policy on his life even though a divorce be obtained by the wife because of the 
tault of the husband. Orthwein vy. Germania Life Ins. Co., 261 Mo. 650, 170 
S.W. 885. 


[7] It is true the insurance company made no contention with respect to its 
obligation to pay the insurance. It asked for and was granted leave to pay the 
insurance money into court. It was allowed an attorney’s fee by the court and 
was discharged from all further obligation and liability under the policy. The 
provision in a policy of insurance with respect to the manner in which the beneficiary 
shall be changed has been held to be one for the benefit of the insurance company 
which such company may waive. Dunnavant v. Mountain States Life Insurance 
Company (Mo.App.) 67 S.W.(2d) 785: Mutual Life Insurance Co. v. Tuemler 
(Mo.App.) 251 S.W. 727, 729. It has also been held that an insurance company 
does waive such a provision of an insurance policy when it files a bill of inter- 
pleader and deposits the insurance money in court and pleads a willingness to 
pay the insurance fund to whichever one of rival claimants the court may decide 
to be the rightful owner thereof. Frakes v. Brotherhood of Locomotive Firemen 
(Mo.App.) 204 S.W.°26, and cases cited therein. Such waiver by the insurance 
company, however, cannot benefit respondent under the evidence in the case at bar. 


The evidence herein shows without dispute that at the time the divorce was 
granted to appellant she and the insured were in court and were represented by 
counsel; that the judgment of divorce with respect to the property settlement 
embodied therein was based upon the agreement of appellant and the insured 
as parties to that cause; that under and pursuant to such judgment, appellant 
was paid by the insured “as alimony in gross and in lieu of her inchoate dower 
in the insured’s real and personal property and estate, the sum of $400.00,” as 
recited in the judgment; that the insured paid appellant’s attorneys the sum of 
$100 for their services; that he delivered to apepllant all the household furniture 
contained in the home formerly occupied by appellant and the insured and relin- 
quished all his right and claim to the same. The judgment of the court in the 
divorce case recites that: 


Appellant, plaintiff therein, “in open court accepts and acknowledges satisfac- 
tion of the judgment aforesaid on the terms thereof, and openly in court relin- 
quishes all inchoate right of dower and claim of any of the property of defendant. 


“It is therefore ordered, adjudged and decreed that said judgment aforesaid 
be satisfied and no further claim be made or had against the defendant and 
that the costs of this suit be taxed against the defendant.” 


It will thus be seen that the policy of insurance involved in the case at bar 
is not mentioned in any manner whatsoever in the judgment of the court in the 
divorce case. There is nothing in that judgment standing by itself, unaided by 
the testimony which the Supreme Court has designated hearsay and which we 
must therefore disregard, to show, either directly or by inference, that the 
policy was involved in that case in any manner. The record in the case at bar 
presents no competent evidence to show a change in the beneficiary in the policy 
at any time during the life of the insured. Furthermore, there is no competent evi- 
dence in the record before us which would warrant us in holding that appellant 
is estopped to claim the insurance provided for in the policy in which she is 
named as beneficiary. 

[8] The general rule as to estoppel is stated in 21 C.J. page 1139, § 139, as 
follows: “Before an estoppel can be raised there must be certainty to every intent, 
and the facts alleged to constitute it are not to be taken by argument or infer- 
ence. Nothing can be supplied by intendment.” 

In a case involving the question of the application of the doctrine of estoppel, 
our Supreme Court said: “But it must not be forgotten that it is of the essence 
of all estoppels, especially where the matters relied on to estop are committed 
to writing in the form of a court paper, that, as they are intended to preclude 
a man from alleging the truth, they must be certain to every intent, and are 
not to be sustained by argument or inference. There must be a precise affirmation, 
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to have this effect.” Sutton v. Dameron, 100 Mo. 141, 150, 151, 13 S.W. 497, 500. 
See, aiso, Noell v. Remmert, 326 Mo. 148, 30 S.W.(2d) 1009, 1015. 

It is true the judgment of the court in the divorce proceeding recites that 
appellant in open court accepted and acknowledged satisfaction of the judgment 
therein and relinquished all inchoate right of dower and claim of any of the prop- 
erty of the insured and that no further claim be made or had against him; but 
it is clear that such judgment, without the aid of the hearsay testimony here- 
tofore referred to, cannot be said to apply to the proceeds of the insurance policy 
in which appellant is named as beneficiary. 

It may have been the intention of the insured to have all his life insurance 
go to his estate at his death to pay his creditors, as contended by respondent; 
but there is no competent evidence in this record to show that he ever actually 
carried out such intention with respect to the policy involved herein. 

The judgment is reversed and the cause remanded, with directions to the 
trial court to enter judgment awarding to appellant the fund which was paid into 
court, less the costs accrued in the circuit court. 

Hostetter, P. J., and Becker, J., concur. 


STEVENS v. WOODMEN OF THE WORLD 
(PURVIS et al., Interveners.) No. 7660. 
Supreme Court of Montana. May 18, 1937. 
Rehearing Denied Oct. 11, 1937. 
71 Pacific Reporter (2d) 898. 
2. INSURABLE INTEREST. 

One not related to insured in one of degrees enumerated in statute designat- 
ing permissible beneficiaries of fraternal life insurance policies may not be 
beneficiary of such policy (Rev.Codes 1935, § 6311). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

3. INCONTESTABILITY. 

Incontestability clause in fraternal life insurance policy inures to bene- 
ficiary’s benefit immediately on insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

4. INCONTESTABILITY. 

_ Clause declaring fraternal life insurance policy incontestable after reasonable 
time, such as year, cuts off all defenses, including fraud, except those specifically 
and expressly enumerated in such clause. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

7. FRAUD. 

Clause in fraternal life insurance policy, declaring it incontestable after one 
year for any cause except nonpayment of benefit payments and dues, barred 
defense of fraud in action thereon. ‘ 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

8. FRAUD. 

False statement in application for fraternal life insurance policy as to named 
beneficiary's relationship to insured is not breach of warranty and does not 
vitiate policy on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 723[10].) 

9. INSURABLE INTEREST. ; 

Lack of insurable interest at time of issuance of fraternal life insurance pol- 
icy does not render it void ab initio. 

(For other cases, see Insurance, Dec. Dig. § 767.) 

10. DESIGNATION. . 

Naming of beneficiary, not qualified by law to be such, in fraternal life insur- 
ance policy, does not ipso facto invalidate entire policy (Rev. Codes 1935, § 6311). 

(For other cases, see Insurance, Dec. Dig. § 777.) 


11. INSURABLE INTEREST. 

Generally, incontestability clause in fraternal life insurance policy does not 
prevent insurer from defending action thereon on ground of want of insurable 
interest after expiration of contestable period. 

(For other cases, see Insurance, Dec. Dig. § 767.) 








Life 


insu 
time 


16. 


enti 
thor 


bur 


whi 
def 


by 
sys 
in 

pla 
ap 


ju 
in: 


to 
or 
pe 


—ar - TA Orne 





Life] Stevens v. Woodmen of the World 55 


12. INCONTESTABILITY. 

Incontestability clause in fraternal life insurance policy does not prevent 
insurer from raising question of beneficiary’s qualification to take thereunder at 
time of insured’s death in action thereon (Rev.Codes 1935, § 6311). 


(For other cases, see Insurance, Dec. Dig. § 793.) 


16. BENEFICIARY. ; 

Insured’s common-law wife at time of his death held qualified beneficiary, 
entitled to proceeds of fraternal life insurance policy naming her as beneficiary, 
though falsely stating that she was insured’s cousin (Rev. Codes 1935, § 6311). 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Sands, C. J., and Stewart, J., dissenting. 

Appeal from First District Court, Lewis & Clark County; George W. Pad- 
bury, Jr., Judge. ; 

Action by Marie Cushing Stevens against the Woodmen of the World, in 
which Ida Stevens Purvis and others intervened. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

John G. Brown and Wm. A. Brown, both of Helena, for appellant. 

W. D. Rankin and A. P. Acher, both of Helena, for respondent. 

Loble & Adair, of Helena, and Chester Onstad, of Broadus, for interveners. 

ANDERSON, Justice. 

Plaintiff brought this action to recover on a policy of life insurance issued 
by the defendant, a fraternal insurance corporation operating under the lodge 
system. The cause was tried before the court sitting without a jury, and resulted 
in a judgment in favor of the plaintiff in accordance with the prayer of her com- 
plaint. The trial court found the issues generally in favor of the plaintiff. The 
appeal is from the judgment. 


The defendant contends that the evidence was insufficient to support the 
judgment. A. W. Stevens, the insured, in the year 1922 secured a policy of 
insurance from the defendant. On November 1, 1928, a new policy was issued 
to Stevens in lieu of the former one under a different plan of insurance, but 
tor a like amount; he died on December 16, 1932. In the application for the 
original policy, and also in his application for the conversion of it into the later 
policy, he designated Marie Cushing, the plaintiff, as beneficiary, stating in each 
instance that she was his cousin. She was not, at the time of making these 
applications and the issuance of these .policies, so related to the insured. She 
was designated as the beneficiary in the policies showing her relationship in 
each to be that of a cousin to the insured. 


Plaintiff was married to Dr. Cordan, who died in Salt Lake City in 1901. 
She testified on the trial of this case that she was married to Albert J. Cushing 
in 1904. Later she and Cushing came to Helena, and she met the insured about 
1917 or 1918. Thereafter she and these two men lived together until Cushing’s 
death on October 31, 1931. Cushing had a policy of life insurance issued by 
the defendant in favor of the plaintiff as his wife, and this policy was paid to 
the plaintiff. 

It was the theory of plaintiff’s case that she and Stevens were husband and 
wife at the time of the latter’s death as the result of a common-law marriage 
between them occurring at Salt Lake City some few days after Cushing’s death 
and immediately following his burial there. The undisputed evidence is that 
following the return of plaintiff and the insured from Salt Lake in 1931, they 
lived together in Helena and Missoula as man and wife, held each other out as 
such, and were regarded as man and wife by their friends and acquaintances 
during this interval of time. 


[1] It appears from the record that the insured left a will in plaintiff's 
favor, and she testified in a proceeding to have the will admitted to probate. 
She was confronted with this testimony on the trial of this case, which was 
contradictory of her testimony given in this case. She testified in the probate 
proceedings that she and Cushing were never married and that, after she met 
Stevens, she and Stevens lived together as man and wife, and Cushing became 
the boarder. Other contradictions appear between her testimony on these two 
different occasions as disclosed by the record before us, but these are sufficient 
to illustrate the point. Plaintiff’s testimony on the former hearing was not sub- 
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stantive evidence concerning the subject-matter, and its presentation in the trial 
of this cause only raised a question of the credibility of the witness, which was 
for the trial court, In the case of Wise v. Stagg, 94 Mont. 321, 22 P.(2d) 308, 
311, we said: “After contradiction of a witness by showing his inconsistent 
statements at other times, not only is such contradictory evidence not sub- 


stantive evidence concerning its subject-matter, but, as before, the credibility: 


of the witness remains a question for the jury. 6 Jones’ Commentaries on Evi- 
dence (2d Ed.) 4769; Thompson v. Los Angeles, = R. Co., 165 Cal. 748, 134 
P. 709; Steele v. Kansas City Southern R. Co., 302 Mo. 207, 257 S.W. 756.” ‘This 


statement was preset by this court in the case of Osnes Livestock Co. v. War- 
ren, 103 Mont. 384, 62 P.(2d 


[2] Under the constitution and by-laws of the defendant as well as section 
6311 of our Codes (the Colorado statute C.L.1921, § 2604, is the same as ours), 
a first cousin could become the beneficiary of a ‘fraternal life insurance policy. 
One who does not occupy some of the degrees of relationship with the insured 
enumerated in section Call, supra, may not be the beneficiary of such a policy. 
Nitsche v. Security Benefit Ass’n, 78 Mont. 532, 255 P. 1052. Clearly, the 
—— was not at the time of the issuance of this policy a legal beneficiary. 

he defendant contends that because of this fact, the representations made in 
the application amounted to a fraud upon the defendant, and that, therefore, 
under the terms of certain provisions of the constitution and by-laws, the policy 
was vitiated because of this fraud. The policy, however contained the following 
provision: “This certificate shall be incontestable for any cause except non-pay- 
ment of benefit payments and dues, when it has been maintained continuously 
in force for a period of one year during the lifetime of the member, provided 
that if the certificate has been reinstated at any time, then said period of one 
year shall run from the date of last reinstatement and subject to any statements 
made to secure such reinstatement.” 


[3] The effect of such incontestable clause in insured’s policy is well stated 
by-the Supreme Court of the United States in the opinion of the case of —s 
Insurance Co. v. Hurni Co., 263 U.S. 167, 177, 44 S.Ct. 90, 91, 68 L.Ed. 235, 
A.L.R. 102, in the following language: “It is true, as counsel for petitioner Bas 
tends, that the contract is with the insured, and not with the beneficiary; but, 
nevertheless, it is for the use of the beneficiary, and there is no reason to say 
that the incontestability clause is not meant for his benefit, as well as for the 
benefit of the insured. It is for the benefit of the insured during his life-time, 
and upon his death immediately inures to the benefit of the beneficiary. As 
said by the Supreme Court of Illinois in Monahan v. Metropolitan Life Ins. Co., 
283 Ill. 136, 141, 119 N.E. 68, 70, L.R.A.1918D, 1196: ‘Some of the rights and obli- 
gations of the ‘parties to a contract of insurance necessarily become fixed upon 
the death of the insured. The beneficiary has an interest in the contract, and 
as between the insurer and the beneficiary all the rights and obligations of the 
parties are not determined as of the date of the death of the insured. The 
incontestable clause in a policy of insurance inures to the benefit of the bene- 


ficiary after the death of the insured as much as it inures to the benefit of the 
insured himself during his lifetime.’ 


[4] It is almost universally held that an incontestable clause allowing a rea- 
sonable time such as a year cuts off all defenses including fraud, except those 
specifically and expressly enumerated in the clause. The decided cases sustain- 
ing this view are numerous, and include cases where the insured has made false 
statements as to health, age, occupation, etc. The following texts and cases 
support the foregoing statement: 8 Couch on Insurance, 605), § 2155; Note, 6 
A.L.R. 452; 35 A.L.R. 1492; Apter v. Home Life Ins. Co., 266 N.Y. 333, 194 N.E. 
846, 98 ALR. 1281; 2 Bacon on Benefit Societies & Life Insurance (3d Ed.) 
875; 37 C.J. 544; 5 Cooley’ s Briefs on Insurance, 4483; Great Southern Life Ins. 
Co. v. Russ (C.C.A.) 14 F.(2d) 27; Mutual Reserve Fund Life Ins. Ass'n v. 
Austin (C.C.A.) 142 Z: 398, 6 L.R.A.(N.S.) 1064; Great Western Life Ins, Co. 
v. Snavely, 206 F. 46 L.R.A.(N.S.) 1056 (C.C.A. 9th Circuit); Arnold v. 
Equitable — ee Soc. (D.C.) 228 F. 157; Russ v. Great Southern Life Ins. 
Co. (D.C.) 6 F.(2d) 940; Pacific Mutual Life Ins. Co. v. Stran ge, 223 Ala. 226, 
135 So. 477; Dibble v. Reliance Insurance Co., 170 Cal. 199, 149 P. 171, Ann. Cas: 
1917E, 34; Flanigan v. Federal Life Ins. Co., 231 Ill. 399, 83 N.E. 178; Weil v. 
Federal Life Ins. Co., 264 Ill. 425, 106 NE. 246, Ann,Cas.1915D, 974; Ramsey 
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\. Old Colony Life Ins. Co., 297 Ill. 592, 131 N.E. 108; Kanter v. Continental 
Assurance Co., 251 IllApp. 272; Indiana Life Ins. Co. v. McGinnis, 180 Ind. 9, 
101 N.E. 289, 45 L.R.A.(N.S.) 192; New York Life Ins. Co. v. Adams, 202 Ind. 
493, 176 N.E. 146; Commercial Ins. Co. v. McGinnis, 50 Ind.App. 630, 97 N.E. 
1018; Kansas Mutual Life Ins. Co. v. Whitehead, 123 Ky. 21, 93 S.W. 609, 13 
Ann:Cas. 301; Mutual Life Ins. Co. v. New, 125 La. 41, 51 So. 61, 27 L.R.A.(N.S.) 
451, 136 Am.St.Rep. 326; Becker v. Illinois Life Ins. Co., 227 Mich. 388, 198 
N.W. 884; Williams v. St. Louis Ins. Co., 189 Mo. 70, 87 S.W. 499; Harris v. 
Security Life Ins. Co., 248 Mo. 304, 154 S.W. 68, 70 Ann.Cas.1914C, 648; Drews 
v. Metropolitan Life Ins. Co., 79 N.J.Law, 398, 75 A. 167; Teeter v. United Life 
Ins. Ass’n, 159 N.Y. 411, 54 N.E. 72; Wolpin v. Prudential Ins. Co., 

Div. 339, 228 N.Y.S. 78; Strzelicka v. Chicago Fraternal Life Ins. Ass’n, 
Mise. 517, 250 N.Y.S. 601; Chinery v. Metropoditan Life Ins. Co., 112 Mise. 107 
182 N.Y.S. 555, 556; America Trust Co. v. Life Insurance Company of Virginia, 
173 N.C. 558, 92 S.E. 706; Hardy v. Phoenix Mutual Life Ins. Co., 180 N.C. 180, 
104 S.E. 166; Metropolitan Life Ins. Co. v. Peeler, 122 Okl. 135, 176 P. 939, 6 
A.L.R. 441; Murray v. State Mutual Life Ins. Co., 22 R.I. 524, 48 A. 800, 53 
I,.R.A. 742; Philadelphia Life Ins. Co. v. Arnold, 97 S.C. 418, 81 S.E. 964, Ann. 
Cas.1916C, 706; Union Cent. Insurance Co. v. Fox, 106 Tenn. 347, 61 S.W. 62, 
82 Am.St.Rep. 885; Harrison v. Provident Relief Ass’n, 141 Va. 659, 126 S.E. 
696, 40 A.L.R. 616; Patterson v. Natural Premium Mut. Life Ins. Co., 100 Wis. 
118, 75 N.W. 980, 42 L.R.A. 253, 69 Am.St.Rep. 899. 


The reasons for the insertion of an incontestable provision in a policy of 
life insurance are set forth in Massachusetts Life Ass’n v. Robinson, 104 Ga. 
256, 30 S.E. 918, 924, 42 L.R.A. 261, as follows: “In many cases, no doubt, the 
misrepresentation would be innocent, with no intention to defraud the insurer, 
while in others possibly a deliberate intention to defraud might be developed. 
In all cases, however, the question as to whether there had been any intention 
on the part of the insured to perpetrate a fraud upon the insurer, and whether 
such scheme should be successful, was to be determined after the death of the 
insured, when he could no longer be heard on the questions, involving not only 
the validity of his contract, but sometimes his character as well. The insurer, 
having in his hands the premiums paid by the insured during} his lifetime, as 
well as the accumulations which had been made thereon, was permitted to raise 
questions of this nature in a controversy between himself and the beneficiary 
of the policy, and was, as has been said, in many cases, allowed to defeat 
entirely the contract entered into with the insured, when he could no longer 
be heard in explanation of his conduct or in vindication of his character.” 

An excellent statement of the effect of such provisions is found in the same 
opinéon, wherein it was said: “Where parties enter into a contract which from 
its nature affords an opportunity to one party to perpetrate a fraud upon 
another, and it is stipulated therein that the party who is liable to be defrauded 
shall have a specified time in which to make inquiry as to the acts and conduct 
of the other party, he is on notice, by the very terms of the contract itself, that 
fraud may be involved im it, and the duty is upon him to commence at once an 
investigation into the acts, conduct, and representations of the other party; 
and if the time fixed is such that the information which would show that the 
fraud had been perpetrated could have been, by the exercise of ordinary diligence, 
obtained, then the parties are bound by their contract as to time, and after the 
lapse of that time fraud is no longer a defense. This does not violate in any 
way the well-settled principle that fraud is to be abhorred, vitiates everything 
it touches, and the person guilty of it is not to be countenanced in any way 
by the courts. While all this is true, it is equally well settled that a contract 
which has for its foundation a willful fraud may become vitalized and enforce- 
able by the negligence of the party who was the victim of the fraud.” 


In Wright v. Mutual Ben. Life Ass’n, 118 N.Y. 237, 23 N.E. 186, 187, 6 
L.R.A. 731, 16 Am.St.Rep. 749, referring to an incontestable provision, it was 
said: “It recognizes fraud and all other defenses, but it provides ample time 
and opportunity within which they may be, but beyond which they may not be 
established. It is in the nature of, and serves a similar purpose, as statutes of 
limitations and repose, the wisdom of which is apparent to all reasonable minds. 
It is exemplified in the statute giving a certain period after the discovery of a 
fraud in which to apply for redress on account of it, and in the law requiring 
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prompt application after its discovery, if one would be relieved from a contract 
infected with fraud. * * * No doubt the defendant held it out as an inducement 
to insurance by removing the hesitation in the minds of many prudent men 
against paying ill-afforded premiums for a series of years; and in the end, and 
after the payment of premiums, the death of the insured, and the loss of his 
and the testimony of others, the claimant, instead of receiving the promised 
insurance, is met by an expensive lawsuit to determine that the insurance which 
the deceased has been paying for through many years has not, and never had, 
an existence except in name. While fraud is obnoxious, and should justly 
vitiate all contracts, the courts should exercise care that fraud and imposition 
should not be successful in annulling an agreement to the effect that if cause be 
not found and charged within a reasonable and specific time, establishing the 
invalidity of the contract of insurance, it should thereafter be treated as valid.” 


Answering the contention that fraud vitiates everything and that, therefore, 
an incontestable clause does not cut off the defense of fraud, the Supreme 
Court of Kentucky, in the case of Kansas Mutual Life Insurance Co. v. White- 
head, 123 Ky. 21, 93 S.W. 609, 610, 13 Ann.Cas. 301, said: “It is said that, as a 
rule, fraud vitiates every contract, and that a sound morality requires that the 

. . S ’ . . ‘ 
courts should forbid one’s contracting for immunity from the consequences of 
his own fraud. All this may be admitted to be sound as an abstract proposition; 
but it does not hold good in the actual affairs of life, when rules must be 
adjusted to meet conditions, rather than theories. In the case at bar, full force 
and effect is given to the theory for a specified time—two years—and after that 
another public policy comes into play, which recognizes the right of the insured, 
under certain circumstances, to contract for peace, and for a knowledge that 
after the stipulated time has expired, neither he, nor, if he be dead, those for 
whom he has undertaken to provide, shall be put to the expense and trouble 


of a trial of the question as to whether or not fraud was perpetrated in the 
procurement of the policy. This view does not exclude the consideration of 
fraud, but allows the parties to fix by stipulation the length of time which the 
fraud of the insured can operate to deceive the insurer. t recognizes the right 
of the insurer, predicated upon a vast experience and profound knowledge in 
such matters, to agree that in a stipulated time, fixed by himself, he can unearth 


and drag to light any fraud committed by the insured, and protect himself from 
the consequences, his clause is of vast importance and benefit, both to the 
insured and to the insurer. It enables the latter to increase his business by 
giving an assurance to persons doubtful of the utility of insurance, that neither 
they nor their families, after the lapse of a given time, shall be harassed with 
lawsuits when the evidence of the original transaction shall have become dim, or 
difficult of obtention, or when, perhaps, the lips of him who best knew the facts 
are sealed by death. That this consideration is a powerful inducement, especially 


to the poor and obscure, to take oue insurance, cannot be doubted; and after 
the lapse of this reasonable time, it must, of necessity, be of great consolation 


to the insured to feel that the insurance money, to secure which he has, per- 
haps, so often endured privation, will be paid over to his family undiminished 
by court costs or lawyers’ fees. To permit an insurance company to induce 
persons to insure their lives under the pleasing expectation of an incontestable 
clause, and then, when the insured is dead, to undertake, as against his family, 
to contest the policy on the ground of fraud, would be to permit the perpetration 


of as great fraud as the insured could possibly have committed in the obtention 


of the policy. There is no more public policy against the fraud of the insured 
than against the fraud of the insurer. The incontestable clause is upheld in 
law, not for the purpose of upholding fraud, but for the purpose of shutting off 
harassing defenses based upon alleged fraud; and, in so doing, the law merely 
adopts the certificate of the insurer that within a given time he can expose 
and render innocuous any fraud in the preliminary statement of the insured.” 


Again, it is said that it is against good morals to permit plaintiff to recover 
on a contract which was the child of fraud. The Supreme Court of Missouri, in 
the case of Harris v. Security Insurance Company, supra, stated a similar con- 
tention, and answered it as follows: “But we gather from their brief that they 
are content to assail the proposition by characterizing the reasoning of the 


courts as being ‘more specious than_ sound,’ ‘at variance with good morals,’ 
‘sophistry,’ and inconsistent with the ‘Decalogue.’ This method of assailing the 
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logic of the decisions of the courts, if it be lacking in demonstrative force or 
constructive reasoning, may have the merit, at least, of reflecting the temper 
and taste of the writers. Possibly the great judgments of the great judges cited 
above will not be wholly dissolved by an irruption so slight and so entirel 
free from every element of dialectical reasoning or any form of logical disproot. 
We are inclined to indulge this hope when we bear in mind that the demolition 
of this great consensus of judicial conclusion is attempted only by the use of the 
particular aerial force which is said to have overthrown the walls of Jericho.” 

Other courts have met the contention that a policy,of insurance obtained 
through fraud is void ab initio and will not therefore permit recovery even in 
the face of an incontestable clause, such as here, and have declined to accede to 
the force of such a contention. Stiegler v. Eureka Life Ins. Co., 146 Md. 629, 
127 A. 397; Drews v. Metropolitan Life Ins. Co., supra. 


[5] When we say that a contract is void as a result of fraud and many such 
expressions appear in the books, all that is meant by such term, according to any 
legal usage, is that a court of law will not lend its aid to enforce the performance 
of a contract. In the case of Ewell v. Daggs, 108 U.S. 143, 2 S.Ct. 408, 412, 27 
L.Ed. 682, it was said: “It is quite true that the usury statute referred to declares 
the contract of loan, so far as the whole interest is concerned, to be void ‘and 
of no effect.’ But these words are often used in statutes and legal documents, 
such as deeds, leases, bonds, mortgages, and others, in the sense of voidable 
merely, that is, capable of being avoided, and not as meaning that the act or 
transaction is absolutely a nullity, as if it had never existed, incapable of giving 
rise to any rights or obligations under any circumstances. Thus we speak of 
conveyances void as to creditors, meaning that creditors may avoid them, but 
not others. Leases which contain a forfeiture of the lessee’s estate for nonpay- 
ment of rent, or breach of other condition, declare that on the happening of the 
contingency the demise shall thereupon become null and void, meaning that the 
forfeiture may be enforced by re-entry,:at the option of the lessor. It is some- 
times said that a deed obtained by fraud is void, meaning that the party defrauded 
may, at his election, treat it as void. All that can be meant by the term, accord- 
ing to any legal usage, is that a court of law will not lend its aid to enforce the 
performance of a contract which appears to have been entered into by both the 
contracting parties for the express purpose of carrying into effect that which is 
prohibited by the law of the land.” 


Our own court, in the case of Mutual Benefit Ins. Co. v. Winne, 20 Mont. 
20, 49 P. 446, 448, in considering a statute which provided that the failure of a 
foreign corporation to file a certain statement should, by way of punishment, 
render all of its acts and contracts while in default void and invalid, said: “We 
must not be misled into giving to the words ‘void’ and ‘invalid’ too broad a 
meaning, for, as has been well observed by a learned court, deductions founded 


on the broadest meaning of the word ‘void’ would lead to greater errors than are 


found in the most erroneous cases, while those founded on its narrower and 


more usual meaning seldom err. Pearsoll v. Chapin, 44 Pa. 9. Therefore, before 
the court can say that a mortgage made by a citizen of this state to a foreign 
corporation which has failed to file its certificate and statements required to be 
filed before it can undertake to do any business within the state is void in the 
sense that it is an absolute nullity, it should be assured of the correct meaning 
of the word; it should observe the use of the word in the context of the 
statute. A void contract is the same as none, although a voidable one may be 
so treated, Gist v. Smith, 78 Ky. 367. The two words ‘void’ and ‘voidable,’ as 
often used in statutes, have been pronounced by Bishop (section 610 of his work 
on Contracts) to be variable, and most inexact. But a correct discrimination 
will lead us to a right conclusion. It cannot be held that the contract of Winne 


with the plaintiff corporation is without any legal effect, for it has some effect, 
but it is liable to be made void by him or a third person.” 


We are mindful that some courts hold that an incontestable clause which 
becomes operative upon the issuance of the policy is invalid as is illustrated by 


the decision in Reagan v. Union Mutual Life Ins. Co., 189 Mass. 555, 76 N.E. 
217, 2 L.R.A.(N.S.) 821, 109 Am.St.Rep. 659, 4 Ann.Cas. 362. That decision, how- 
ever, recognizes the rule which we have stated supra as sound. 

[6, 7] It is contended that plaintiff may not rely upon the incontestable clause 
for the reason that it was not pleaded. No pleadings on behalf of the plaintiff 
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mentioned the clause and the policy of insurance was not attached to the com- 
plaint as an exhibit. The defendant, however, without objection offered in evi- 
dence the policy containing the incontestable clause, and it was before the court. 
Under these circumstances, even though the allegations of plaintiff's pleadings 
may not have been broad enough to admit the proof, they will be deemed as 
amended at the trial in that respect if this be necessary to sustain the judgment 
under the provisions of section 9191, Revised Codes. Baker v. Union Assurance 
Society of London, Ltd., 81 Mont. 281, 264 P. 132, and cases there cited. The 
ircontestable clause appearing in the policy in question bars the defense of fraud. 

We have certified to us among the exhibits a printed volume of the constitu- 
tion and by-laws of the defendant. Also we find this statement of counsel in 
the record: “I really believe we would save time by offering the three sets of the 
constitution and by-laws, and then they can go up as exhibits.” To this state- 
ment the trial judge gave his consent. Section 104 of this document provides 
the manner of changing beneficiaries. After an examination of its contents, 
it appears that the insured may change beneficiaries as often as desired, observ- 
ing certain formalities, but nowhere is it indicated that the approval of the 
insurer is necessary to any proposed change. 

[8] It is generally held by the weight of authority, with reference to old line 
ccmpany policies, that a statement in an application for insurance as to the 
relationship of a proposed beneficiary is to be regarded as intended merely for 
identification, as a mere description of the person. Metropolitan Life Ins. Co. 
v. Olsen, 81 N. H. 143, 123 A. 576, 32 A.L.R. 1472; Vivar v. Supreme Lodge K. 
of P., 52 N.J.Law, 455, 20 A. 36; Standard Life & Accident Ins. Co. v. Martin, 133 
Ind. 376, 33 N.E. 105; Lampkin v. Travelers’ Ins. Co., 11 Colo.App. 249, 52 P. 
1040; Equitable Life Assur. Soc. vy. Peterson, 41 Ga. 338, 5 Am.Rep. 535; 
Slaughter y. Slaughter, 186 Ala. 302, 65 So. 348; Story v. Williamsburgh 
Masonic Mut. Benefit Ass'n, 95 N.Y. 474; Baltimore Life Ins. Co. v. Floyd, 5 
Boyce (Del.) 431, 94 A. 515; Brogi v. Brogi, 211 Mass. 512, 98 N.E. 573. It is 
also held with reference to fraternal insurance companies that a false statement 
as to the relationship of the beneficiary named is not a breach of a warranty, 
vor does it vitiate the policy on the ground of fraud. Britton v. Supreme 
Council of Royal Arcanum, 46 N.J.Eq. 102, 18 A. 675, 678, 19 Am.St.Rep. 376; 
Cunat v. Supreme Tribe of Ben Hur, 249 Ill. 448, 94 N.E. 925, 926, 34 L.R.A. 
(N.S.) 1192, Ann.Cas.1912A, 213; Supreme Lodge A. O. U. W. vy. Hutchinson, 6 
Ind.App. 399, 33 N.E. 816. 

In the case of Cunat v. Supreme Tribe of Ben Hur, supra, the court said: 
“It is further contended that the insured warranted or falsely represented the 
statement ‘bearing to me the relationship of cousins’ to be true, and that unless 
the statement was literally true the benefit certificate was void. The benefit 
certificate contained the usual covenants that the insured warranted the truth 
of her representations. The language above quoted amounted only to a direc- 
tron by the insured to the association as to whom the insurance, upon her death, 
should be paid, and did not amount to a warranty or false representation, and 
did not have the effect to avoid the benefit certificate.” 


In the case of Britton v. Supreme Council of the Royal Arcanum; supra, 
the court said: “Whether the person designated by a member on his admission 
as his beneficiary is qualified or not, is a question which is wholly unimportant 
and immaterial to the defendant. The designation then made will only continue 
in force so long as the member chooses to let it stand. He has a right to change 
his beneficiary as often as his will changes. The only limitation upon his power 
in that regard is that he cannot make a designation which will divert that part 
of the fund payable on his death from its appointed channel. And whether he 
designates a qualified or incompetent person can have no effect whatever in 
either increasing or diminishing the defendant's liability. The sum which it 
must pay on the death of a member is fixed by its contract, as well as the person 
or persons to whom it must be paid. * * * A falsehood or fraud that does not 
result in legal injury can neither be made the foundation of an action nor the 
ground of a defense.” 


[9, 10] The foregoing authorities demonstrate that a lack of insurable inter- 
est at the time of the issuance of the policy does not render the policy void ab 
initio. To attempt to name a person who was not qualified by law to be a bene- 
ficiary does not ipso facto invalidate the entire policy. 
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[11, 12] It is, however, generally held that notwithstanding an incontestable 
clause, the insurer is entitled, after the expiration of the contestable period, to 
defend on the ground of want of insurable interest if the policy otherwise would 
have been void for lack of insurable interest. Bromley’s Adm’r vy. Washington 
Life Ins. Co., 122 Ky. 402, 92 S.W. 17, 5 L.R.A.(N.S.) 747, 121 Am.St.Rep. 467, 
12 Ann.Cas. 685; Clement v. New York Life Ins. Co., 101 Tenn. 22, 46 S.W. 
561, 42 L.R.A. 247, 70 Am.St.Rep. 650; Anctil v. Manufacturers Life Ins. Co., 28. 
Can.S.C. 103. And we have said that a fraternal insurance company may not 
waive existing statutory requirements governing its own conduct. Styles v. 
Byrne, 89 Mont. 243, 296 P. 577. Therefore, the incontestable clause does not 
prevent the company from raising the qualification of the beneficiary at the time 
of the death of the insured to take under the policy. Admittedly, plaintiff was 
not qualified as a beneficiary at the time of the issuance and delivery of the pol- 
icy; but if her common-law marriage with the insured is valid, then she was his 
wife at the time of his death, and occupied a degree of relationship with the 
insured which placed her within the class of persons who may be beneficiaries 
under section 6311, supra. 

In the case of Nitsche v. Security Benefit Ass’n, supra, a husband was named 
as beneficiary in a fratenal insurance policy on the life of his wife. Prior to 
her death they were divorced. There we held that he was not qualified as a 
beneficiary and could not receive the proceeds of the policy. In other words, 
the policy of insurance in that case at the death of the insured for the first time 
called for the husband of the deceased, and there was. none to answer. 

In the case of Columbian Circle v. Auslander, 302 Ill. 603, 135 N.E. 53, 56, 
the insured had deserted a wife and family in New York state and removed to 
Chicago, where he resided illicitly with another woman whom he named as 
beneficiary in a fraternal insurance policy. Subsequent to the death of his wife 
he and his beneficiary in his insurance policy were married; thereafter he died. 
The court held that notwithstanding the beneficiary was not within the eligible 
list at the time of the issuance of the certificate, the policy did not fail for 
illegality. To the same effect is the case of De Benio v. Catholic Order of 
Foresters, 194 Ill.App. 616. On another phase of this case the Supreme Court 
of Illinois in the Auslander Case, supra, expresses our views, as follows: 
“Appellees urge that to permit the appellant to take the fund in this case would 
be to sanction a fraud and immorality. This court, in passing upon the effect 
of this certificate of insurance, does not in any way approve the illicit relations 
existing between the insured and the appellant prior to their marriage. The rule 
which we believe should be adopted is not based upon any such conduct of the 
parties but upon the legal principles arising out of the facts.” 

[13-15] Proceeding now to the consideration of the alleged common-law 
marriage: The plaintiff testified that after the death of Cushing she and Ste- 
vens were married by agreement. She said: “We were pledged to one another 
as man and wife. After that was done we continued living as man and wife. 
That was after I came back from Salt Lake in November.” The evidence of 
many witnesses was introduced showing that plaintiff and the insured lived 
together as man and wife, were introduced as such, and referred to each other 
as man and wife; that accounts were charged at mercantile establishments to 
Mrs. Stevens; and that all of these various acquaintances, friends, and mercan- 
tile establishments considered them as man and wife. 

One of the disputable presumptions in this state is that a man and woman 
holding themselves out as husband and wife have entered into a contract of 
lawful marriage. Section 10606, subd. 30, Rev. Codes; Elliott v. Industrial Acc. 
Board, 101 Mont. 246, 53 P.(2d) 451, 454. In the case last cited we said: “The 
so-called ‘common-law marriage’ is recognized as valid in this state, but, to be 
effective there must be the mutual consent of parties able to consent and com- 
petent to enter into a ceremonial marriage, and the assumption of such relation- 
ship, by consent and agreement, as of a time certain, followed by cohabitation 
and repute.” After the death of Cushing, unquestionably the plaintiff was a 
person capable of marrying, and the evidence clearly supports the implied find- 
ing of the court within the rule supra. We are mindful, however, that the rule 
is that where the relations between a man and woman are illicit in their incep- 
tion and such a condition is shown to exist, it is presumed that their relations 
continue illicitly until the contrary is shown, and the burden rests upon the 
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party asserting the validity of the marriage to show that the illicit relations 
changed to a lawful one by marriage. Shepherd & Pierson Co. v. Baker, 81 
Mont. 185, 262 P. 887; Welch v. All Persons, 78 Mont. 370, 254 P. 179. The 
evidence, aside from this disputable presumption, is all to the effect that there 
was a common-law marriage between the plaintiff and the insured after the 
death of Cushing, and the trial court impliedly found that there was a common- 
law marriage. Ample evidence is found in the record to support such finding. 

[16] We, therefore, conclude that plaintiff was a qualified beneficiary at the 
time of the death of the insured and entitled to receive the proceeds of this 
insurance policy. Judgment affirmed. 

Morris and Angstman, JJ., concur. 

Stewart, J., dissents. 

Sands, Chief Justice (dissenting). 


METROPOLITAN LIFE INS. CO. v. LODZINSKI et al. Nos. 206, 209. 
Court of Errors and Appeals of New Jersey. Sept. 22, 1937. 


194 Atlantic Reporter 79. 
2. CONSTRUCTION. 

The law of state in which life policy was applied for, issued, and delivered, 
and applicant resided until her death, governs construction thereof. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

4. WAIVER. 

__ The issuance of subpoena before precise filing date of bill for cancellation of 
life imsurance policies was technical irregularity, waived by appearance, where 
bill was filed and subpcena issued within contestability period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. FRAUD. ’ 

Actual fraud in procuring life policy containing clause declaring it incontest- 
able after two years from date of issue, except for nonpayment of premiums, fraud, 
or misstatement of age, could be proved in suit for cancellation thereof. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. APPLICATION. 

A life insurance application, not annexed to nor incorporated or referred to 
in policy issued thereon, was not admissible in evidence in suit to cancel policy 
(Comp.St.Supp.1930, § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

7. INCONTESTABILITY. 


An insurance contract procured by actual fraud may be set aside in equity 
when fraud in its procurement is excluded from limitation as to contestability. 
(For other cases, see Insurance, Dec. Dig. § 262.) 


8. MATERIALITY. 


Every fact untruly stated or wrongfully suppressed by applicant for life insur- 
ance policy must be regarded as material, it knowledge or ignorance thereof would 
naturally and reasonably influence underwriter’s judgment in making insurance 
contract, estimating degree or character of risk or fixing rate of premium. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

9. FRAUD. 


Insured, procuring larger life policy for smaller premium as substitute for 
original policy, with full knowledge that she had only short time to live because 
of fact, not revealed in application for new policy, that she was in last stages of 
tuberculosis, was guilty of actual fraud entitling insurer to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

Appeal from Court of Chancery. 


Suit by the Metropolitan Life Insurance Company against Magdalena Lod- 
zinski, individually and as administratrix of the estate of Bronislaw Lodzinski, 
deceased and others, to cancel two life insurance policies. From a decree dismis- 
sing the bill as to one policy and canceling the other policy (121 N.J.Eq. 183, 
188 A. 681), complainant and defendants, respectively, appeal. 

Reversed as to dismissal of bill, and affirmed as to cancellation of policy. 
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McCarter & English, of Newark, and Conover English, of Newark, for 
Metropolitan Life Insurance Company. 

Nathan Reibel, of Elizabeth, for Magdalena Lodzinski. 

Bovine, Justice. 

The Metropolitan Life Insurance Company on February 21, 1935, filed a bill 
of complaint in the Court of Chancery seeking to cancel, because of the insured’s 
fraud, the procurement of two certain policies on the life of Bertha T. Lodzinski, 
now deceased. One of the policies was issued February 21, 1933, and the learned 
Vice Chancellor, relying upon the case of Travelers’ Ins. Company v. Leonard, 120 
N.J.Eq. 6, 183 A. 686, concluded that the suit upon this policy was not be 
within the limits of inconetstability clause. That clause is as follows “This 
policy shall be incontestable after it has been in force for a period of two years 
from its date of issue, except for non-payment of premiums.” 

{1] “In New Jersey from early times the rule seems to have been to exclude 
the day of the terminus a quo, whether that terminus was a day or an event.” 
McCulloch v. Hopper, 47 N.J.Law 189, 190, 54 Am.Rep. 146. The calculation of 
the time for filing pleadings and the payment of bonds and notes has been consis- 
tently in accordance with this rule. See National Bank of Rahway v. Carpenter, 
52 N.J.Law 165, 19 A. 181; Stroud v. Consumers’ Water Co., 56 N.J.Law 422, 
28 A. 578; Sertell v. Rothstein, 49 N.J.Eq. 385, 24 A. 369; McCormick v. Hickey, 
56 N.J.Eq. 848, 42 A. 1019. 

[2] Since the policy was applied for, issued, and delivered in this state, where 
the applicant resided and where she remained until her death, the law of this 
state governed the construction thereof. John Hancock Mutual Life Ins. Co. v. 
Yates, 299 U.S. 178, 57 S.Ct. 129, 81 L.Ed. i 

[3] In the case of the Travelers’ Ins. Co. v. Leonard, supra, the general rule 
for calculating the running of time was rejected in construing a somewhat similar 
incontestable clause in an insurance policy. It was thought that the word “from” 
in such contracts denotes the commencement of a period of time and was intended 
to be used as a word of exclusion. Therefore, foltowing the rule of construing 
contracts of insurance most strongly against the insurer, the word “from” was 
construed as a word of exclusion. We think following that rule in this case was 
error, since in computing time the method generally adopted and followed for 
years in our courts has become a rule of law. Hence, the two-year period of 
incontestability did not expire until midnight of the 2lst of February, 1935. The 
Supreme Court of the United States seems to be in accord with this view. 

“The determination of the case depends upon the meaning of a clause in the 
policy as follows: ‘Incontestability—This policy shall be incontestable, except for 
non-payment of premiums, provided two years shall have elapsed from its date 
of issue. ” “The trial court held that the words ‘its date of issue’ were to be 
construed as referring to the date upon the face of the policy, viz. August 23, 
1915, and that was also the view of the Court of Appeals. The first action taken 
by the insurance company to avail itself of the misrepresenation of the insured 
was on the 24th day of August, 1917, one day beyond fs of two years 
after the conventional date of the policy.” Mutual Life Ins. Co. of N. Y. v. Hurni 
Packing Co., 263 U.S. 167, 174, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102. 


{4] It appears that the solicitor for the complainant caused the bill of 
complaint to be mailed to the office of the clerk in Chancery on the 19th day of 
February. It, however, was not stamped “filed” until February 21, 1935. The 
ancient practice was to mark the filing date of bills as of the day they were placed 
in the mail. 


Chancelolr Walker in Schenck v. Yard (N.J.Ch.) 86 A. 81, disapproved this 
practice. The propriety of the earlier rule, since a solicitor may issue process 
(Chancery Act, P.L.1902, p. 510, § 3 [1 Comp.St.1910, p. 411, § 3]), is apparent 
Process cannot issue until the bill is filed. However, in the determination of this 
case, it is not necessary to regard the bill as filed before the stamped date. Besides, 
there is no proof of an actual earlier filing. However, the bill was filed and 
the subpcena issued within the two-year period of contestability, and although the 
subpeena was issued before the precise filing date of the bill this was a technical 
iregularity, which was waived by the appearance. Crowell v. Botsford, 16 N.J.Eq. 
458: Berenbroick v. Hofstetter, 93 N. J. Eq. 542, 118 A. 345. 

We, therefore, conclude that there was error in the dismissal of so much of 
the bill as sought the cancellation of the policy of February 21, 1933. 
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[5] The beneficiary under the policy actually issued December 24, 1934, in 
substitution for the policy of February 20, 1928, appeals from the decision of the 
Vice Chancellor canceling the same because of his finding that it was procured 
by fraud. At the time when this policy was issued the old policy was canceled, 
and after deducting from the cash surrender value a sum equivalent to the total 
premiums, which would have been paid under the terms of the new policy from 
the date of the old policy down to the time of surrender, the balance was paid 
to the insured or to the beneficiary. 

The new policy applied for December 8, 1934, as noted was issued as of 
February 20, 1928, and contained the following incontestability clause: “This policy 
shall be incontestable after it has been in force, during the lifetime of the Insured, 
for a period of two years from the date of its issue, except for non-payment of 
premiums, fraud or mis-statement of age.” 

The learned Vice Chancellor quite properly found that the policy was procured 
by actual fraud, and that such fraud could be proved because expressly outside the 
contestable limitation. 

[6, 7] It is contended in the cross-appeal that the application for the new 
insurance was not admissible in evidence, since it was not annexed to the policy 
or incorporated or referred to in it as required by P.L.1925, p. 436 (Comp.St.Supp. 
1930, § 99—94). This point was well taken in the court below. Prudential Ins. 
Co. v. Conallon, 106 N.J.Eq. 251, 150 A. 564. But a contract of insurance 
procured by actual fraud may be set aside in equity when fraud in the procurement 
is, as here, excluded from the limitation as to contest. 

[8] “Every fact which is untruly stated or wrongfully suppressed must be 
regarded as material, if the knowledge or ignorance of it would naturally and 
reasonably influence the judgment of the underwriter in making the contract at 
all, or in estimating the degree or character of the risk, or in Deine the rate of 
premium.’ ’ Kerpchak vy. John Hancock Mutual Life Ins. Co., 97 N.J.Law 196, 
198, 117 A. 836, 837. 

[9] In this case, the insured knew when she applied for the insurance that 
she was in the last stages of tuberculosis, and she also must have known that if 
she revealed this fact to the insurance company no policy would be issued. She 
procured a larger policy for a smaller premium with full knowledge that she had 
but a short time to live. It is inconceivable that under the circumstances of this 
case the insurance carrier should not be relieved. 

The proof of insured’s written statements did not offend against the provisions 
of section 4 of the Evidence Act, 2 Comp.St.1910, p. 2218, as amended by P.L.1931, 
c. 163 (N.J.St.Annual 1931, § 70—4). Rogers v. McKenna, 96 N.J.Eq. 386, 124 
A. 777: Benvenute v. Voorhees, 146 A. 677, 7 N.J.Misc. 580; Bruen v. Spannhake, 
118 N.J.Eq. 134, 178 A. 73. 

The other points made by the cross-appellants possess no merit and, if they 
did, have been fully answered in the extensive opinion of the learned Vice Chan- 
cellor. 

The decree below will be reversed as to the first cause of action and affirmed 
as to the second. 

For reversal as to first cause of action and affirmance as to second: The 
Chief Justice, Justices Trenchard, Parker, Lloyd, Case, Bodine, Heher, and 
Perskie, and Judges Dear, Wells, Wolfskeil, Rafferty, and Cole—13. 

For affirmance as to first cause of action and reversal as to second: None. 


DUKE v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Erie County. July 6, 1937. 
298 New York Supplement 608. 
1. REINSTATEMENT. 

A material false statement in an application for reinstatement will as effectually 
avoid a policy of insurance as similar statement in original application. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. MATERIALITY. 

Statements of insured in reinstatement application that he was in sound health, 
had had no illness since date of issue of life policy, and had consulted no physician, 
were material to the risk, and false statements in regard thereto would render 
ineffective reinstatement and preclude revival of life policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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3. CONSTRUCTION. 

A contract for insurance is no different than any other contract, and insurer 
is entitled to have contract enforced by courts as written. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INCONTESTABILITY. 

A policy, containing provision that it shall be incontestable after it has been 
in force for period of two years from its date of issue, commences at date of 
issuance of policy and continues to run until insurer initiates contest of policy 
in court either by way of action to cancel or defense to action brought on policy, 
and, though insured may have died during that period, insurer may not contest 
policy unless it interposes such contest by action or defense within such two year 
period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INCONTESTABILITY. 

Where application for reinstatement of life policy contained provision that, if 
statements of insured were false, insurer should for period of two years be “under 
no liability” insurer, in action brought more than two years after date of applica- 
tion, was not precluded by the “incontestable clause” from denying liability because 
of alleged falsity of statements in application, where insured died within the two- 


year period; “incontestable” meaning cannot be contested, and “under no liability” 
meaning without obligation. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Action on a life policy by Mary Duke, as beneficiary, against the Metropolitan 
Life Insurance Company. On defendant’s motion for summary judgment on 
ground that reinstatement application of insured contained material false state- 
ments so as to render the reinstatement void, and on plaintiff's motion for sum- 
mary judgment on ground that two years had elapsed from time of reinstatement 
to time of action and that reinstatement application contained a provision that, 
if statements of insured were false, insurer should for period of two years be under 
no liability. 

Both motions denied. 

William J. Bullion, of Buffalo (Roland Crangle, of Buffalo, of counsel), for 
plaintiff's motion and opposed to defendant’s motion. 

Dudley, Stowe & Sawyer, of Buffalo (Roy P. Ohlin, of Buffalo, of counsel), 
for defendant’s motion and opposed to plaintiff’s motion. 

Norton, Justice. 

Two cross-motions, the one on the part of the plaintiff for an order striking 
out the answer of the defendant and for summary judgment under rule 113 of 
the Rules of Civil Practice; the other on the part of the defendant for summary 
judgment dismissing the complaint. 

This action was brought to recover on a policy of life insurance issued by 
the defendant upon the life of Clifford E. Duke in the sum of $1,000. The policy 
was issued January 1, 1933. The insured failed to pay the premium due May 1, 
1933, and the policy thereupon lapsed. The policy was conditionally reinstated 
during the month of July, 1933. In the application for reinstatement the insured 
stated that he was in sound health and that since the date of the issuance of the 
policy he had consulted no doctor. The application for reinstatement signed by 
the insured and witnessed by the plaintiff, his mother, the beneficiary named in 
the nolicy, contained the following provision: “Application is hereby made for 
the reinstatement of the above stated policy which lapsed * * * I hereby certify 
that the foregoing statements and answers are correct and wholly true and have 
been made by me to induce the Metropolitan Life Insurance Company to reinstate 
the policy, and I agree that if said Company shall grant such reinstatement, the 
same shall be deemed to be based exclusively upon the representations contained 
in this request and upon the express condition that if the foregoing statements be 
in any respect untrue said Company shall, for a period of one year from the 
date of such reinstatement, if an Industrial ‘Monthly Premium policy, or two years 
if an ordinary Monthly Premium policy, (the policy in question being an ordinary 
monthly premium policy) be under no liability by reason of the attempted rein- 
statement of the policy, except that the Company shall return to the insured or 
his personal representative all premiums paid since the date of said reinstatement.” 

The insured died November 7, 1394, of pulmonary tuberculosis. The defendant 
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declining to pay the policy, plaintiff commenced this action by serving the sum- 
mons and complaint July 23, 1935. The defendant served its answer August 2, 
1935. The defendant bases its claim of nonliability on the alleged misrepresentations 
of the insured in_the application for reinstatement, that insured was then “in 
sound health,” that he had not since the date of the policy “had any illness” 
nor “consulted any physician or physicians”; while defendants claim the facts were 
that insured had had and been under a physician’s treatment for pulmonary tuber- 
culosis from April, 1932, and had that disease at the time he made such applica- 
tion for reinstatement, and that his death was subsequently caused by such 
disease on November 7, 1934. 

The defendant contends that as the death of the insured occurred within two 
years of the date of such reinstatement of the policy, that under the express 
condition of the reinstatement agreement such representations on the part of the 
insured being untrue, the defendant was not liable on the policy at the time of 
the death of the insured, and therefore never became liable thereon, and that 
the policy was not in fact reinstated, and that the so-called “incontestable” provi- 
sion of the policy has no effect nor bearing upon the rights of the parties under the 
policy as limited by the condition of the contract of retnstatement. 

{1] The plaintiff contends, without admitting the truth of the alleged misrep- 
resentations, that more than two years had elapsed after the contract of reinstate- 
was made, viz., July, 1933, before defendant’s answer was served, viz., August 
2, 1935, and that therefore under the provisions of the policy, it became incontesta- 
ble and that the defense was barred. 

“A material false statement in an application for reinstatement will as 
effectually void a policy of insuranc as a similar statement in the original applica- 
tion itself,” is the law as stated by the court in Schrader v. John Hancock Mutual 
Life Insurance Company, 232 App.Div. 644-645, 251 N.Y.S. 169, 170. The decision 
in New York Life Insurance Company v. Rosen, 227 App.Div. 79, 236 N.Y.S. 
659, affirmed 255 N.Y. 567, 175 N.E. 316, is to the same effect. 

[2] The facts that defendant required insured to give in the application for 
reinstatement, and which it now claims were by insured misrepresented therein, 
viz., whether insured was “now in sound health,” and whether insured since the 
date of the issue of the policy had “had any illness” and whether insured since 
the date of the issue of the policy had “consulted any physician” were material 
to the risk, and false statements in regard thereto, render ineffective the reinstate- 
ment and preclude the revival of the policy (Saad v. New York Life Ins. Co., 
201 App.Div. 544, 194 N.Y.S. 445, affirmed 235 N.Y. 550, 139 N.E. 730; Travelers’ 
Ins. Co. v. Pomerantz, 246 N.Y. 63, 158 N.E. 21). 

Assuming for the purposes of plaintiff's motion that those facts are as claimed 
by defendant, I am of the opinion that the case of Axelroad v. Metropolitan 
Life Ins. Co., 267 N.Y. 437, 196 N.E. 388, is decisive of the issue involved on 

laintiff’s motion. In the Axelroad Case the action was upon a policy that had 
en reinstated after it had lapsed. Such reinstatement was based upon a provision 
in the application therefor, identical in phraseology with the provision in question 
herein, and certain material statements made by the insured in the application 
were untrue. In the Axelroad Case, as in this case, the insured died in less than 
two years after the policy was reinstated. The only distinction between the facts 
of the Axelroad Case and the instant case is that the defendant in the Axelroad 
Case did, within less than two years after the reinstatement of the policy there in 
suit, interpose the defense of nonliability under the provisions of the reinstatement 
contract; while in this case, although the insured died in less than two years 
from the reinstatement, such nonliability was not interposed as a defense until 
after the expiration of two years from the date of reinstatement of the policy. 

The court in the Axelroad Case, page 442 of 267 N.Y., 196 N.E. 388, 390, 
after quoting verbatim said provision of the application that is common both to 
that and the instant case, uses language that applies to one case equally as it 
does to the other, as follows: “Concededly unless the lapsed policy was reinstated 
by agreement of the insured and the insurance company, there can be no recovery 
in this action. Concededly the agreement of reinstatement was made when the 
insurance company acted upon and accepted the application for reinstatement. 
Concedely that application over the unquestioned signature of the insured contains 
an agreement that any purported reinstatement is made upon the express condition 
that for two years it shall create no liability upon the insurance company ‘if the 
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foregoing statements be in any respect untrue.’ Concededly the statements in 
the application are untrue in very material respects. If we apply to contracts of 
life insurance the same rules applied to other contracts, then it seems evident 
that the plaintiff cannot recover here.” 

[3] And on page 448 of the opinion in 267 N.Y., 196 N.E. 388, 393, the 
court quotes with approval from Drilling v. New York Life Ins. Co., 234 N.Y. 
234, 241, 137 N.E. 314, the following, applying it to a contract of reinstatement, 
viz.: “ ‘A contract for insurance is no different than any other contract. The 
insurance company is entitled to have its contract enforced by the courts as writ- 
ten. 

[4] Plaintiff’s denial that insured was ever ill or consulted a physician prior to 
June 28, 1933, the day he signed the reinstatement application, and her denial 
that she procured and filed with defendant, as part of the proofs of death, the 
statement of Dr. Norment, which statement, if true, establishes the falsity of 
the above-mentioned material statements of insured in the application for reinstate- 
ment, show that there is an issue for trial upon defendant’s allegations that 
such statements of the application for reinstatement are false; and therefore 
defendant’s motion should be denied. 

Neither should plaintiff’s motion prevail, unless her contention is sound that 
the two-year period of nonliability which commenced to run at the time of rein- 
statement, viz., in July, 1933, continued to run, notwithstanding the falsity of such 
material statements and the death of insured November 7, 1934, and continued 
to run until such nonliability was asserted by defendant, either in an action to 
cancel the policy or by way of defense in an action brought against defendant 
to recover on the policy. Such defense was not interposed until August 2, 1935, 
and after the expiration of two years from the reinstatement. ; 

Plaintiff contends that the provisions of the policy as to incontestability, which 
read, “3. Incontestability: This policy shall be incontestable after it has been in 
force for a period of two years from its date of issue, except for non-payment 
of premiums,” apply to the contract of reinstatement. 

[5] It is too well settled by the decisions of the courts of this state to require 
the citation of authorities, that the period of contestability of a policy containing 
the foregoing provision commences at the date of the issuance of the policy, 
and continues to run until the insurer initiates a contest of the policy in court, 
either by way of an action to cancel or a defense to an action oui on the 
policy; and although the insured may have died during that period the insurer 
may not contest the policy unless it interposes such contest by action or defense 
within such two-year period. 

[6] The reinstatement contract is a new contract. In this instance it was 
made a few months after the policy was issued. In the Axelroad Case the rein- 
statement contract was made several years after the issuance of the policy. In 
this case no more than in the Axelroad Case can the literal wording of the incontes- 
table clause be applied, and plaintiff does not so claim, but she does claim that 
the two years nonliability of the reinstatement contract must be construed and 
applied the same as though it read, in substance, as the incontestable clause in 
the policy reads. The contract reads: “If the foregoing statements be in any 
respect untrue said Company shall for a period of * * * two years from the date 
of such reinstatement * * * be under no liability by reason of the attempted 
reinstatement of the policy.” The meaning of those words is, it seems to me, 
that no liability attaches to the company in event the statements are untrue, until 
after two years have expired from the “attempted” or conditional reinstatement. 
If the insured is then alive and the premiums have been paid, the policy would 
then become a valid incontestable obligation against the company, notwithstanding 
such untrue statements. But in this case the insured died about nine months 
before the expiration of the two years, and therefore the defendant never became 
liable thereon, as the “attempted reinstatement” did not result in an actual rein- 
statement under the circumstances of this case. 

The insured in the application for reinstatement in terms agreed that if his 
statements therein “be untrue the company * * * shall be under no liability by 
reason of the attempted reinstatement of the policy.” Nonliability does not 
depend upon assertion thereof in an action in court within the two-year term 
fixed in the contract of reinstatement, if when the insured died the company was 
not liable on the policy under the contract of reinstatement, it did not become liable 
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nine months later solely because of its failure to assert in court, by action or 
answer, its nonliability during the time between the death of the insured and the 
end of the nonliability period. “Incontestable” and “under no liability” do not 
mean the same; they are not interchangeable. The one means cannot be contested; 
the other means without obligation. 

The provision of the reinstatement contract postpones, under the circumstances 
which prevail in this case, the going into effect of the policy under the contract 
for reinstatement, for two years after the conditional reinstatement. Before the 
time for the policy to go into effect the insured died. Therefore it follows that 
the policy never became cffective under the conditional reinstatement, and_ the 
incontestable provision of the policy never affected the reinstatement contract. In 
other words, the attempt to reinstate the policy failed, because of untrue material 
statements in the application therefor, and the death of insured before the expira- 
ion of the two year period of nonliability. 

Under the circumstances the attempt to reinstate the policy was abortive 
and the policy never was revived. The plaintiff's motion for summary judgment 
should be denied. 

Both motions are denied, without costs to either party. 


NATIONAL BENEV. SOC. v. RUSSELL. No. 27313. 
Supreme Court of Oklahoma. July 6, 1937. 
Rehearing Denied Sept. 21, 1937. 
71 Pacific Reporter (2d) 631. 
1, BURDEN OF PROOF. 

An insurer has burden of proving by preponderance of evidence that insured’s 
death resulted from chronic ailment so as to relieve insurer from liability under 
exceptions stated in life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. EXCEPTION. 

Evidence as to whether insured’s death resulted from a chronic ailment so as 
to relieve insurer from liability on life policy under exceptions. stated therein 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 
1. In an action upon a life insurance policy, the burden being upon the defend- 
ant to prove by a preponderance of the evidence that death resulted from a 
chronic ailment, in order to relieve the insurance company from liability under 
exceptions stated in the policy, there being competent conflicting testimony as to 
the primary cause of death, a refusal of the trial court to direct a verdict upon 
defendant’s motion is not error. 


2. Where there is any competent testimony to establish a conflict, the matter 
is properly left for the consideration of the jury, and the jury’s verdict will not 
be disturbed by this court. 

Appeal from District Court, Caddo County; Will Linn, Judge. 

Action by Jennie M. Russell against the National Benevolent Society, a cor- 
poration. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

See, also, 173 Okl. 331, 48 P.(2d) 1047. 

Pruett & Wamsley, of Anadarko, for plaintiff in error. 

Sam L. Wilhite, of Anadarko, for defendant in error. 

Corn, Justice. 

This is an appeal from a judgment rendered for the plaintiff, Jennie M. 
Russell, who sued to recover on a policy of life insurance issued by the defendant 
to Dorothy O. Danner, in which the plaintiff was named as beneficiary. Refer- 
ence to the parties will be as in the court below. 

The defendant, a Missouri corporation selling fraternal insurance, issued to 
Dorothy O. Danner a policy of life insurance in the amount of $500. Some two 


months later she died. Proof of death was made and, upon refusal to pay, the 
plaintiff brought suit. An amended petition was filed and the defendant filed an 


amended answer, pleading therein that the insured executed a written application 
for membership in the society, which contained, among other provisions, one 
providing that the by-laws governed disposition of policy benefits. The policy 
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also provided that, if an insured die within three years from the issuance, of 
any chronic or epidemic disease, that only one-tenth of the face value of the cer- 
tificate was payable in full settlement. 

The answer pleaded that the deceased died of a chronic disease known as 
hydrocephalus, and that the plaintiff was for this reason precluded from recovering 
more than one-tenth, which was tendered into court. The case was previously 
before this court in National Benevolent Society v. Russell, 173 Okl. 331, 48 P.(2d) 
1047, where judgment for the plaintiff was reversed because the case was taken 
from the jury and judgment rendered by the court. 

This appeal is based upon three specifications of error which the defendant 
presents under one proposition: That the verdict and judgment rendered thereon 
were contrary to the evidence and not supported by sufficient competent evidence. 

The defendant produced its testimony first, which consisted of that of the 
funeral director who sent the death certificate to the defendant. On this death 
certificate, signed by Dr. R. W. Williams, the cause of death was stated to be 
“Hydrocephalus—Origin and cause unknown—Child developed violent other con- 
tributory causes of importance headache and then meningeal symptoms.” The 
defendant then introduced a certified copy of the death certificate from the Bureau 
of Vital Statistics, stating that the principal cause of death was of hydrocephalic 
origin. Defendant further based its case upon the testimony of Dr. W. W. Kerley, 
who testified that shortly before death of the insured he was called in on the 
case by Dr. Williams for consultation, and that in his opinion her condition was 
chronic. The defendant then rested, contending that it had been shown that the 
primary cause of death was a chronic ailment. 

Upon cross-examination Dr. Kerley admitted that he knew nothing of the 
insured except from the history of the case, and that he and Dr. Williams had 
found the deceased suffering from meningeal trouble, the cause of which they did 
not know. 

Dr. Williams’ testimony was that the deceased had some meningeal trouble, and 
that this would not necessarily have been brought about by the hydrocephalic con- 
dition. Inasmuch as both physicians testified as to the meningeal condition, it 
seems clear that there was a separate and distinct illness of a cause unknown to 
the physicians, and an illness which might very easily have been of a fatal nature. 

[1-3] It was known that the deceased suffered from hydrocephalus. How- 
ever, the defendant failed to definitely establish that this was the direct or 
indirect cause of death, since the cause of the meningeal infection was not 
explained. Therefore it was properly left to the jury’s determination as to the 
cause of her death, it being the province of the jury to decide disputed matters 
material to a proper decision. 

The only question raised on this appeal is whether there was sufficient con- 
flict in the evidence, as to the reason for Dorothy O, Danner’s death, to send the 
case to the jury. 

It is a rule, often declared by this court in the past, that where there is a 
conflict in the evidence, and the trial court gives the case to the jury, that the 
finding of the jury will not be disturbed on appeal. Such was the rule announced 
in the case of Freed Furniture Co. v. Criterion Advertising Co., Inc., 171 Okl. 92, 
42 P.(2d) 123, following a long line of earlier decisions of this court to the 
same effect. 

The record discloses that there was a conflict in the evidence as to the 
cause of the insured’s death, and for this reason we hold that the trial court 
was correct in refusing to direct a verdict at the close of the defendant’s evidence, 
as requested by the defendant, and that there was sufficient evidence to sustain 
the jury’s verdict. 

Judgment affirmed. 

Osborne, C. J., and Riley, Busby, Welch, Gibson, and Hurst, JJ., concur. 

Bayless, V. C. J., and Phelps, J., absent. 


NEW YORK LIFE INS. CO. v. BOLIN. No. 27463. 
Supreme Court of Oklahoma. Sept. 21, 1937. 
71 Pacific Reporter (2d) 739. 
1, CREDIT. 


_ Though soliciting agent of insurance company ordinarily cannot accept any- 
thing other than money or instrument calling for payment of money for premium 
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on life policy, where such agent in compliance with agreement with beneficiary of 
life policy applies indebtedness due to beneficiary to payment of premium, and 
thereafter pays insurance company, premium has been validly paid. 


(For other cases, see Insurance, Dec. Dig. § 137[3).) 
2. PREMIUM PAYMENT. 


Where soliciting agent of insurer agreed with beneficiary of life policy to 
apply indebtedness due by him to beneficiary in payment of premium of life 
policy, and soliciting agent sent insurer amount of premium, less his commission, 
premium was validly paid. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 


=~ ___ Syllabus by the Court 

Ordinarily the soliciting agent of an insurance company cannot accept any- 
thing other than money or an instrument calling for the payment of money for 
a premium on a life insurance policy, but, if such agent, in compliance with an 
agreement with the beneficiary of a life insurance policy to apply an indebtedness 
due by him to said beneficiary to the payment of a premium, thereafter pays to 
the insurer who accepts said payments the net amount due the insurer as its 
share of the premium, this constitutes a valid payment of the premium. 

Appeal from District Court, Hughes County; H. H. Edwards, Judge. 

Action by Warda Bolin against the New York Life Insurance Company. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Wilson & Wilson, of Oklahoma City, (Louis H. Cooke, of New York City, 
of counsel), for plaintiff in error. 

Pryor & Sandlin, of Holdenville, for defendant in error. 

Osporn, Chief Justice. 

This action was instituted in the district court of Hughes county by Warda 
Bolin, hereinafter referred to as plaintiff, against the New York Life Insurance 
Company, hereinafter referred to as defendant, wherein plaintiff as the bene- 
ficiary of a life insurance policy issued to George E. Bolin, Jr., during his life- 
time, sought a recovery upon said policy. Issues were joined, a jury was impaneled, 
and after the introduction of all the evidence the trial court directed a verdict in 
favor of plaintiff. From a judgment thereon, defendant has appealed. 

On August 7, 1934, the defendant issued a life insurance policy to George E. 
Bolin, Jr., the son of plaintiff, in the sum of $1,000, which policy contained a 
provision for double indemnity in case of accidental death. Premiums in the sum 
of $8.09 each were payable quarterly. On October 13, 1934, the insured while 
laying football sustained an accidental injury resulting in a broken neck, and on 
Nomaiies 23, 1934, as a result of the accidental injury, the insured died. Defendant 
denies liability on the ground that the policy had lapsed for nonpayment of 
premiums prior to the death of insured. 


One H. T. Flaugher testified in behalf of plaintiff that he procured the policy 
of insurance involved herein; that he had procured an agency contract with the 
defendant company, but inasmuch as he was the agent of another company pro- 
cured the contract in the name of Ted Flaugher, his son; that such business as he 
transacted for defendant company was transacted in the name of his son; and that 
the company was advised of, and acquiesced in, such arrangement. The witness 
testified further that when he delivered the policy he took a note for $8.09, which 
was later paid and canceled; that during the month of November, 1934, plaintiff 
came to him and offered to pay the second quarterly premium; that he told plain- 
tiff that, inasmuch as he was indebted to her for the use of her automobile, he 
would send in the premium for her; he testified that he, in effect, received two 
quarterly premiums; that under the terms of the agency contract he was entitled 
to 50 per cent. of the premium as his commission; that he accounted to the com- 
pany for $8.09, which was the net amount due the company for the two quarterly 
premiums; that a corresponding amount to which he was entitled as a commis- 
sion was settled by a credit upon his indebtedness to plaintiff. 


The plaintiff also testified that she tendered the second premium to Flaugher ; 
that he informed her that he would account to the company for the premium and 
would take credit for the amount of the premium upon his indebtedness to her. 

The plaintiff introduced in evidence a receipt issued to Ted Flaugher, agent, 
by the Oklahoma City office of defendant company showing that on December 19, 
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1934, defendant had received a “net” payment on the Bolin policy in the sum of 
$8.09. Other records of the defendant were introduced also showing a credit of 
said sum upon the policy. 

We find no material conflict in the evidence. In the light of the facts recited, 
defendant takes the position that the second quarterly premium became due and 
payable on November 7, 1934; that the same was not paid on that date, nor 
within the 3l-day grace period which expired prior to the death of insured and 
that the policy had lapsed prior to that date. Such was not the view of the trial 
court. We quote from its findings, as follows: ; 

“In this case the court finds that the policy was issued, as alleged, and that 
the quarterly premium was $8.09; that on or about the 19th day of December, 
the company through its general agent received and accepted the sum of $8.09 
and entered the same on its records. The court finds, as a matter of fact, that 
the agent writing the insurance was entitled to half of the premium on that policy, 
or fifty percent, and that the company received at that time all that was due the 
company under this policy. The motion for directed verdict of the defendant 
will be overruled and the court will direct a verdict for the plaintiff. 

“The court further finds that the total sum received by the New York Life 
Insurance Company, the defendant herein, was $8.09, and the court finds that 
any payment made by plaintiff to H. T. Flaugher, or any exchange of debt between 
plaintiff and the said H. T. Flaugher, would not be a payment to the company; 
but the court finds that under the record in this case and the facts, as the court 
sees it, there was no more due the company in actual cash than $8.09 on the date 
of the payment of that sum. The court finds that H. T. Flaugher retained the 
amount of money he was to get on the second premium by exchange of debt and 
never paid it to the New York Life Insurance Company, or any part of it; but 
the court finds that the company received all that was due them as premium on 
this policy for two quarters, and acknowledged receipt of the net amount due 
them for the two quarters, as shown by the evidence.” 

The issue of law presented for our determination is-stated in the brief of 
defendant as follows: “The only question, therefore, involved in this appeal is 
whether this exchange of credit between the mother of the assured and the father 
of the agent of the company could by any means constitute a payment of the 
second quarterly premium.” 

A number of the authorities cited and relied upon for reversal were con- 
sidered and followed by this court in the case of Turner v. Supreme Lodge, 
Knights of Pythias, 166 Okl. 286, 27 P.(2d) 612, 93 A.L.R. 647, wherein it was 
held that a soliciting agent of an insurance company ordinarily has no authority 
to accept anything other than money or an instrument. calling for the payment 
of money for a premium, such as personal property, or professional services, or 
even to cancel his own indebtedness to the insured or accept credit for merchandise 
on his own account. Plaintiff concedes the correctness of the rule but insists 
that it has no application to the facts in the instant case. 

In L.R.A.1915A, 689, appears the following note: “If an insurance agent actually 
carries out his agreement to apply an indebtedness due by him to the insured 
to the payment of a premium and remits the amount to the insurer, it is held that 
this constitutes a valid payment of the premium.” 

In support of such rule are cited the cases of Pheenix Ins. Co. v. Meier, 28 
Neb. 124, 44 N.W. 97; Home Ins. Co. v. Gilman, 112 Ind. 7, 13 N.E. 118; Huggins 
Cracker & Candy Co. v. People’s Ins. Co., 41 Mo.App. 530. 

The liability of an insurer was upheld in the case of John Hancock Mut. 
Life Ins. Co. v. Schlink, 175 Tll. 284, 51 N.E. 795, wherein there was presented 
a state of facts similar to the facts involved herein. Therein it was held: “An 
agent of a life insurance company, authorized to collect premiums, has the right 
to accept that portion which is equivalent to his commission in property instead of 
cash.” 

The case of New York Life Ins. Co. v. Ollich (C.C.A- 6th) 42. F.(2d) 399, 401, 
involved the following state of facts: On May 10, 1928, one Ollich made applica- 
tion to the defendant insurance company through Greitzer, one of its soliciting 
agents for a policy of life insurance. The policy required a semiannual premium 
of $26.54. The application provided that the policy should not take effect until 
its delivery and payment in full of the first premium. The application was 
accepted and the policy sent to the company’s branch office at Cleveland, Ohio, 
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About a week after the agent had taken the application, the insured paid him $3, 
and the agent agreed to advance the first premium to the company, to be repaid 
in $5 weekly installments. On June 2d the agent was paid an additional $15, 
for which he issued his personal receipt, upon which it was stated that there 
was a balance due of $8.54. The insured was shot, and died about midnight on 
June 3d. The next morning, the agent, not knowing of the death of the insured, 
paid the net premium, about $12, at the office of the company. Later in the 
day he learned of the shooting and death of the insured, returned the policy to 
the company, and tendered the $18 to the beneficiary, which tender was refused. 
In an action upon the policy a verdict was directed in favor of plaintiff for the 
full amount of the double indemnity, provided by the terms of the policy. The 
recovery was sustained by the appellate court. We quote from the body of the 
opinion as follows: 

“But the company, too, may establish a course of dealing with its agent under 
which the full payment to it as specified is effectuated by its receipt of the net 
premium, leaving the agent to deal with the balance of the premium, his com- 
mission, as he pleases. In the record before us, there is ample evidence to justify 
the conclusion that, as between the agent and the company, it was the latter’s 
common practice to permit the agent to pay to it only the net premium in 
cash, without payment or accounting of the balance, his commission, regardless 
of whether the sum actually paid to the agent by the insured was the gross or 
the net premium. Accordingly, the difference between the gross and net, the 
conunission, was the agent’s to deal with entirely as he saw fit. The company 
had no interest therein or concern with its use. McConnell yv. Southern States 
Life Ins. Co., 31 F.(2d) 715 (C.C.A. 5th). If, therefore, the insured had paid 
the amount of the net premium to the agent and the latter had delivered the 
policy to the insured, treating the amount of his commission as a loan by him 
to the insured, the policy would have been force, since there would have been 
an actual delivery and the company’s share of the first premium would have been 
paid. See Metropolitan Life Ins. Co. v. Williamson, 174 F. 116 (C.C.A.5th); 
Conservative Life Ins. Co. v. Condos, 24 Ohio App. [504], 506, 157 N.E. 306.” 

Other cases which are in harmony with the viewpoint hereinabove expressed 
are: New York Life Ins. Co. v. McCreary, (C.C.A. 8th) 60 F.(2d) 355; United 
Fidelity Life Ins. Co. v. Handley, 126 Tex. 147, 86 S.W.(2d) 201; Reppond v. 
National Life Ins. Co., 100 Tex. 519, 101 S.W. 786, 11 L.R.A.(N.S.) 981, 15 
Ann.Cas. 618. See R.C.L. p. 965, par. 137. 

[1, 2] In view of the fact situation existent in the instant case, these author- 
ities are determinative and controlling. The trial court treated the remittance 
of $8.09 to the company as a net remittance covering two quarterly premiums. 
The records of the company disclose receipt of but one payment in an amount 
sufficient to pay one gross premium or two net premiums. The records further 
disclose that said payment was entered as of the date of December 19, 1934, and 
upon that date the grace period of 31 days for the payment of the second pre- 
mium had expired. The record discloses that the soliciting agent was authorized 
to collect the first premuim. The remittance was made and received by the 
company at a time when two quarterly premiums were due and was in an 
amount sufficient to pay the net amount due the company on premiums then 
accrued. No contention is made that the agents were required to remit gross 
premiums and look to the company for reimbursement for commissions. We 
find no error in the conclusion and judgment of the trial court. 

The judgment is affirmed. 

Bayless, V. C. J., and Welch, Corn, and Hurst, JJ., concur. 


BROTHERHOOD OF RAILROAD TRAINMEN v. BROWN. No. 27126. 
Supreme Court of Oklahoma. March 30, 1937. 
Rehearing Denied May 11, 1937. 
Application for Leave to File Second Petition for Rehearing Denied May 25, 1937. 
Dissenting Opinion Sept. 21, 1937. 
71 Pacific Reporter (2d) 742. 
4. ASSIGNMENT. 
Beneficiary who could read and write and who sought to recover death bene- 
fits under certificate which she had assigned to insured’s widow, without reading 
assignment and upon statement of secretary of fraternal organization’s local 
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lodge as to its nature and legal effect, on ground that assignment. was procured 
by-secretary’s fraud, had burden of proving fraud by clear, cogent, and convincing 
proof which would preponderate to degree of overcoming all opposing evidence 
and presumptions of good faith adhering to organization’s actions. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

5. ASSIGNMENT. 

In action by beneficiary who could read and write to recover death benefits 
under certificate which she had assigned to insured’s widow, without reading it, 
and upon statement of secretary of fraternal organization’s local lodge as to its 
nature and legal effect, evidence held insufficient to support judgment for beneficiary 
on ground that assignment was procured by secretary’s fraud and misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 819[1]). 

Syllabus by the Court. 

1. Where the beneficiary under a benefit certificate sues to recover the benefits 
thereunder, and the defendant defends upon the ground that it has paid such 
benefits to the assignee of the beneficiary by virtue of an assignment executed 
by beneficiary, and the beneficiary thereupon alleges her signature to the assignment 
was obtained by the agents of defendant by means of fraud and misrepresentation, 
and the case is tried upon the issue of how and why she signed the assignment, the 
action is one in equity and not law; since the money judgment she seeks and 
admittedly is entitled to if she can escape the effect of the assignment is dependent 
upon her ability to cancel the assignment because of the alleged fraud in obtaining 
it. 

2. Where A, who can read and write, executes an instrument without reading 
it and upon the statement of another person as to its nature and legal effect, and 
thereafter seeks to escape the legal effect of such instrument, upon the ground 
of fraud and misrepersentation of the nature and legal effect thereof by such 
person, A has the burden of proving such fraud by clear, cogent, and convincing 
proof, which preponderates to the degree of overcoming all opposing evidence as 
well as the presumptions of good faith adhering thereto. 

3. Fraud is never presumed, but must be alleged and proved, and it will not 
be inferred from facts as susceptible of good faith as of fraud. 

4. Record examined; held, judgment of the trial court against the clear weight 
of the evidence. 

Welch, Hurst, and Davison, JJ., dissenting in part. 

Appeal from District Court, Creek County; Arthur Cochran, Judge. 

Action by Maud L. Brown against the Brotherhood of Railroad Trainmen, 
a fraternal insurance organization. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

See, also, 170 Okl. 67, 38 P.(2d) 529. 

Harper & Lee, of Tulsa, for plaintiff in error. 

Gollner O. Young of Sapulpa, for defendant in error. 


MATURA et ux. v. UNITED SOCIETIES OF GREEK CATHOLIC 
RELIGION OF THE UNITED STATES OF AMERICA. 
Superior Court of Pennsylvania. Sept. 29, 1937. 

194 Atlantic Reporter 341. 


1. DATE OF DEATH. Sas 

Beneficial life certificate, decree of orphan’s court establishing date of 
insured’s death, and proof of payment of dues to subsequent date made out prima 
facie case for recovery on certificate, placing burden on defendant beneficial 
society to prove either expulsion or suspension of insured. 


(For other cases, see Insurance, Dec. Dig. §§ 817[2], 819[1].) 


2. DISAPPEARANCE. 

Beneficial society's passage of motion to accept no more dues on certificate 
of missing member, “that is, to a certain time, December, 1929; the parents must 
furnish his address or he himself,” although noted in minutes as “Carried, and 
he remains expelled,” held not to operate as expulsion precluding recovery on 
certificate, since motion was not motion to expel, and was construable as meaning 
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that dues were to be collected to December at which time member would be 
expelled, unless his address were furnished. 

(For other ‘cases, see Insurance, Dec. Dig. § 694[2].) 

3. CONSTRUCTION. . ; ; 

Where two equally reasonable interpretations of minutes of beneficial 
society are possible, interpretation should be adopted which will enable bene- 
ficiary to recover. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

4. NOTICE. 7 ; : 

Member of beneficial society could not be expelled without prior notice to 
him or his beneficiary that expulsion was contemplated. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

5. PRESUMPTION. F 

By-law of beneficial society, enacted after member’s disappearance, to effect 
that presumption o death should not be accepted as evidence of death, held 
not binding on insured or beneficiaries, notwithstanding prior by-law and bene- 
ficial certificate provided that members were bound by amendments made sub- 
sequent to issuance of certificate. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

6. NOTICE. ; 

Where by-law of beneficial society provided for notice to member before for- 
feiture of membership for nonpayment of dues, notice was prerequisite to sus- 
pension under by-law providing that member should stand suspended as in case 
of suspension for nonpayment of assessment if member disappeared and failed 
to report change of residence for one year. . 

(For other cases, see Insurance, Dec. Dig. § 756[2].) 

Appeal No. 155, April term, 1937, from judgment of County Court, Allegheny 
County, No. 745 of 1935; Frank A. Piekarski, Judge. ss 

Assumpsit on a life insurance certificate by John Matura, Sr., and wife 
against the United Societies of Greek Catholic Religion of the United States of 
America. Judgment for plaintiffs for $19.25, plaintiffs’ motions to open the judg- 


ment and for judgment upon the whole record were refused, and plaintiffs 
appeal. 


Reversed, with direction. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Gregory Zatkovich and Zatkovich & Fawcett, all of Pittsburgh, for appel- 
ants. 

Francis Taptich, of Pittsburgh, for appellee. 

JaMEs, Judge. 

In December, 1919, the defendant corporation, a beneficial society, issued a 
membership certificate insuring the life of John Matura, Jr., then a member of 
a subordinate lodge, for the sum of $2,000, naming his parents as beneficiaries. 
A new certificate, dated July 31, 1929, for the same amount, was delivered to the 
parents, and upon this certificate they brought suit. The case was tried by a 
judge without a jury, and judgment was entered in favor of the plaintiffs in the 
sum of $19.25, being the amount of dues paid from April, 1929, to January, 1930, 
tendered by defendant in its affidavit of defense. Motions to open the judgment 
and for judgment upon the whole record were refused. From the judgment 
entered, the plaintiffs have appealed. 

The assured became a member of the society on December 6, 1919, and dis- 
appeared in 1922, During his absence, the dues were paid by his parents, the last 
payment being made in January, 1930. By a decree of the orphans’ court of 
Allegheny county, dated June 11, 1935, to No. 398 March term, 1930, an absentee 
proceeding, John Matura, Jr., was decreed legally dead as of November 30, 1929. 
A by-law of the society, in force at the time assured became a member, and the 
beneficial certificate, provided that the member was bound by the articles of 
incorporation or laws of the association then in existence, and by amendments 
made subsequent to the issuance of the certificate. Another by-law, paragraph 
62, provided that: “If a member travels to the old country or to any foreign 
country or without notification goes to a place where his whereabouts are 
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unknown, as soon as the secretary of his lodge shall learn of this he shall imme- 
diately expel such member both from the lodge and the society.” In 1928, this 
by-law was changed to read as follows: “If a member travels to any foreign 
country or without notification goes to a place where his whereabouts are 
unknown, such member shall be immediately expelled by his local lodge.” Para- 
graph 65, another by-law enacted at the same time, provided: “No lapse of time 
or absence or disappearance of any member heretofore or hereafter admitted 
into the Society, without proof of actual death in good standing, shall entitle 
his or her beneficiary or beneficiaries to recover the amount due on the benefit 
certificate. Such disappearance or long continued absence shall not be accepted 
as evidence of death. it shall be the duty of every member to notify his or her 
branch society of any permanent change of residence and to keep the branch 
society advised of his or her post office address. If any member disappears 
from any place or neighborhood in which he shall have resided and his residence 
is not made known to his or her family or to the secretary of his or her branch 
society, and if such absence or disappearance, together with the failure to 
report such a change of residence, shall be continued for one year, such member 
shall stand nsenind as in the case of suspension for non-payment of assess- 
ments, and the branch society shall not receive any dues or assessments from 
any person on behalf of such member.” 

At a meeting of the subordinate lodge of the society, held April 7, 1929, the 
Matura matter was considered. The minutes of that meeting, taken by Andrew 
Petach, who was also secretary for the society, are in part as follows: “Brother 
president brought the matter of John Matura, Jr., of whose whereabouts no 
one knows, it was moved by John Juna, seconded by A. Goc, to proceed accord- 
ing to the by-laws of Sobrana and to accept no more dues, because the by-laws 
so provide; that is, to a certain time, December, 1929; the parents must furnish 
his address or he himself. Carried, and he remains expelled.” Prior to April 
7, 1929, the parents had not been requested to furnish the son’s address. The 
local secretary continued to accept dues, amounting to $19.25, from the mother 
on behalf of her son until January, 1930. He testified that he accepted the dues 
on her promise that she would have the address of her son by December, and 
that, instead of sending these dues to the headquarters, as was customary, they 
were kept in the local lodge treasury. On an exhibit offered by the society, 
following an item showing the payment of $4.66 for dues in January, 1930, 
appeared a notation, “February expelled from lodge.” The local secretary testi- 
fied also that in April, 1929, he reported to headquarters that John Matura, Jr., 
had been expelled, and Andrew Petach testified that he received this notice. 
The new beneficial certificate, dated July 31, 1929, was delivered to the mother 
Po a by the secretary of the local lodge with the knowledge of Andrew 

etach. 

[1, 2] By introducing in evidence the beneficial certificate, the decree of the 
orphans’ court establishing the date of the assured’s death as November 30, 1929, 
and proof of the payment of dues to January, 1930, plaintiffs made out a prima 
facie case. Pisko v. First Catholic Slovak Union, 119 Pa.Super. 73, 179 A. 863. 
The burden was then on the defendant to prove either an expulsion or a sus- 
pension of the member. The court below found as a fact that the resolution, 
adopted by the lodge on April 7, 1929, operated as an expulsion. With this con- 
clusion we do not agree. The motion was not to expel but “to accept no more 
dues, because the by-laws so provide; that is, to a certain time, December, 1929; 
the parents must furnish his address or he himself.” If the member was 
expelled on April 7, 1929, the reference to December, 1929, was meaningless. 
Nor was there any reason then to state that the address must be furnished. 
The words “and he remains expelled,” which appear in the minutes, were merely 
the conclusion made by the secretary. Defendant’s interpretation of the min- 
utes is that the member was expelled as of April 7, 1929, but was to be reinstated 
if the address was furnished by the parents or the assured by December, 
1629. Conceding that this meaning can be drawn from the language of the 
motion, yet it can be as well construed to mean that the dues were to be collected 
to December, but not thereafter, at which time he would be expelled. 

[3] “Where two equally reasonable interpretations are possible that one 
should be adopted which will enable the beneficiary to recover, and if of doubt- 
ful construction, a by-law should not be interpreted in aid of an attempt to work 
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a forfeiture. Similarly a by-law providing for a forfeiture of the right to share 
in the benefits of the association will be construed most strongly against the 
latter.” 19 R.C.L. § 16, p. 1196. “ ‘It is a familiar principle that insurance pol- 
icies should have a reasonable construction in view of the intent of the parties, 
regard being had to the nature and situation of the thing insured, and as the pol- 
icy of insurance is the language of the company insuring, if there be any ambi- 
guity, it is taken most strongly against the insurer, and if reasonably susceptible 
of two interpretations, it is to be construed in favor of the insured so as not to 
defeat without necessity his claim to indemnity.’” Gold vy. Commercial Ins. 
Co., 124 Pa.Super. 181, 188 A. 360, 361. “Where the terms of a policy are sus- 
ceptible, without violence, of two interpretations, that construction which is most 
favorable to the insured, in order to indemnify him against loss sustained, should 
be adopted.” Sokolowski v. Mickiewicz, 92 Pa.Super. 247, 251. With still 
greater reason should these familiar rules be applied to the interpretation of 
the minutes of a beneficial society. A fair interpretation of the minutes is, that 
December, 1929, was the limit of time, within which the parents or assured was 
to furnish the address, and upon failure to do so no more dues would be accepted. 
In our opinion, the language of the minutes did not warrant the court in reach- 
ing the conclusion that the assured was expelled from membership on April 
7, 1929. 

[4] Moreover, there is a further obstacle which prevents a conclusion that 
the member was expelled on April 7, 1929, and that is that he could not have been 
expelled without a prior notice to him or his beneficiaries that such action was 
contemplated. There is no doubt that the requisite notice was not given. 
Andrew Petach testified: “A. After April 7, 1929, he was notified that his son 
would be expelled from the organization. Q. Was there any notice given before 
April? A. No.” “And, even when allowed by the charter there must be some act 
by the society, declaring the expulsion, and this cannot be without a vote of 
expulsion, after notice to the member supposed to be in default. * * * For the 
reason that plaintiff's expulsion was voted without notice to him, we hold the 
defendant's answer insufficient.” Macavicza v. Workingman’s Club, 246 Pa. 136, 
92 A. 41, 42; Powando v. Pido, 304 Pa. 42, 155 A. 90; Pizur v. Greek Catholic 
Union, 119 Pa. Super. 266, 180 A. 753. It is immaterial whether the alleged expul- 
sion was attempted under the authority of the by-law in effect at the time the 
assured joined the society, or under the by-law as amended in 1928. In either 
case the attempted expulsion was ineffectual for the reasons stated above. 


[5, 6] It is further contended by the defendant that, if the action of the lodge 
did not expel the member, it did operate as a suspension under paragraph 65 
of the by-laws, which was in effect from September 1, 1928, and that conse- 
quently he was not in good standing at the time of the decree. A portion of 
this by-law provided that the presumption of death shall not be accepted as evi- 
dence of death, but that proof of actual death in good standing must be fur- 
nished. This portion of the by-law is not binding upon this assured or his bene- 
ficiaries even though the assured had agreed, upon joining the society, to be 
bound by future by-laws. Such a by-law, enacted subsequent to his disappear- 
ance, is not valid as to him. Gurnacki v. Polish R. C. Union, 113 Pa.Super. 189, 
172 A. 480; Roblin v. Knights of the Maccabees, 269 Pa. 139, 112 A. 70; Coffey 
v. The Maccabees, 292 Pa. 58, 140 A. 551. The by-law further provides: “If any 
member disappears from any place or neighborhood in which he shall have 
resided and his residence is not made known to his or her family or to the 
secretary of his or her branch society, and if such absence or disappearance, 
together with the failure to report such a change of residence, shall be con- 
tinued for one year, such member shall stand suspended as in the case of sus- 
pension for non-payment of assessments, and the branch society shall not 
receive any dues or assessments from any person on behalf of such member.” 
3y-law 29, which provides for suspension for nonpayment of assessments, is as 
follows: “Any member who is in arrears for one month and who does not pay 
his indebtedness within fourteen days after the monthly meeting, such member shall 
be notified that his membership will be forfeited unless he pays his dues at the 
next regular meeting, but under no circumstances shall such membership con- 
tinue more than two months * * * and if by the second month at the regular 
meeting of such member's lodge, his indebtedness is not settled, his lodge, that 
is, its officers, are required to expel him both from the lodge and the society 





Life] Baker v. Metropolitan Life Ins. Co. 77 


without further notification.” (Italics ours.) Under this by-law, prior notice 
is a prerequisite to suspension by the lodge, and it is clear from the testimony 
of defendant’s witness such notice was not given. Under such proof, the pro- 
visions of paragraph 65 cannot be invoked. 

Plaintiffs having established a prima facie case, and the resolution not being 
effective, either as an expulsion or a suspension of the assured, the lower court 
should have found in favor of them. 

Judgment reversed and is herein directed to be entered in favor of the plain- 
tiffs. 

BAKER v. METROPOLITAN LIFE INS. CO. No. 14513. 
Supreme Court of South Carolina. July 14, 1937. 
192 Southeastern Reporter 571. 
5. NOTICE OF INJURY. 

An insured is under duty to comply with conditions of his policy before he 
is entitled to recover benefits thereunder, except where he is incapacitated from 
giving notice or where there has been a waiver of such provisions. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

6. NOTICE. 

Employee’s alleged notice to employer’s safety clerk of loss of eye, made at 
time of filing claim for temporary benefit, did not establish waiver of group policy 
requirement that insurer be notified of accidental injury to employee within 20 
days and proof of loss within 90, where claim for temporary benefit contained 
statement that loss of eye was not result of accident. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 
7. ESTOPPEL. 


Employee was estopped by the receipt of benefits for temporary disability 
under group life policy from denying truthfulness of statements contained in 
claim for such temporary disability to effect that loss of eye was not accidental, 
since any scintilla of evidence created by employee’s testimony regarding attempted 
filing of claim for accidental loss of eye was negatived by the claim itself. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from Common Pleas Circuit Court of Chesterfield County; E. C. 
Dennis, Judge. 

Action by Mack Baker against the Metroplitan Life Insurance Company. 
Order of nonsuit, and plaintiff appeals. 

Affirmed. 

Leppard & Leppard, of Chesterfield, for appellant. 

Willcox, Hardee & Wallace, of Florence, for respondent. 

BAKER, Justice. 

This is an action under a group policy of insurance issued by respondent to 
the employees of Jones & Laughlin Steel Corporation, of Pittsburgh, Pa. Appel- 
lant was an employee of said corporation. The original policy, of date August 
30, 1928, as issued, gave unto employees of this concern, or that is to employees 
in the class of appellant, insurance divided as follows: Life insurance, including 
in connection therewith total and permanent disability benefits, $1,000; health or 
temporary disability benefits, $12 per week: and a supplementary agreement for 
accidental death and dismemberment, $1,000. Under the dismemberment clause, 
it was provided that if an insured employee should lose the total and irrecoverable 
loss of sight of one eye, as a result of, and caused directly and independently 
of all other causes by, external, violent, and accidental means, and provided such 
loss occurs within 90 days from the date of such accident, he would receive 
one-half of the amount of accidental death and dismemberment insurance. 

On September 1, 1929, and for an additional premium, respondent issued a 
“rider” increasing the amount of insurance on the life of appellant, and his total 
and permanent disability benefits, $2,000, that is, for a total of $3,000. There is 
no dispute between appellant and respondent up to this point, but thereafter there 
is utter disagreement. 

The complaint of appellant, after setting forth formal matters, and the 
provisions of the group policy as originally issued, alleged as follows: 

“4. That subsequently and on or about the lst day of September, 1929, the 
defendant, in consideration of an increase of the premium to be paid for said insur- 
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ance, increased the amount of plaintiff’s said policy in the sum of $2,000.00, making 
the total amount of the said insurance $3,000.00, and the premium to be paid 
by the plaintiff therefor the sum of $2.70 per month, in consideration of which the 
sum of money to be paid unto the plaintiff in the event he should sustain the 
irrecoverable loss of sight of one eye, was increased to the sum of $1500.00. 

“5. That thereafter and on or about the 25th of May, 1931, and while the 
said insurance was in full force and effect, and while the plaintiff was in the 
employment of the said Jones and Laughlin Steel Corporation, he sustained a 
bodily injury, which was caused directly and independently of all other causes 
by external, violent and accidental means, to wit: A piece of molten iron, steel 
or some other foreign substances or bodies was spilled from an ore kettle and 
was blown or dropped into plaintiff's left eye, as a result of which said external, 
violent and accidental bodily injury, plaintiff suffered, within 90 days from the 
date of such accident, the irrecoverable loss of the sight of his left eye.” 

It is further alleged that appellant has duly performed all the conditions of 
the policy of insurance on his part to be performed; that he had demanded of 
respondent the sum of $1,500, which demand had been refused, and liability in 
any amount denied. 

The respondent answered, denying that appelant had lost the irrecoverable 
sight of his eye by violent, external, and accidental means, and at the time and 
in the manner set forth in the complaint; admitted and alleged that under a policy 
of insurance issued Jones & Laughlin Steel Corporation, of date August 30, 1928 
it, among other things, agreed, upon receipt of due notice and proof that any 
employee insured thereunder had suffered the irrcoverable loss of the sight of 
one eye caused directly and independently of all causes by violent, external, 
and accidental means, and provided the loss occurred within 90 days from the 
date of the accident, to pay such employee the sum of $500. 

It further pleaded and alleged that as a condition precedent to payment of 
the $500, the following provisions of the policy: 

“Written notice of injury to any Employee insured hereunder must be given 
to the Company within 20 days after the date of the accident causing injury. 

“Affirmative proof of loss and that the same is covered under the Provisions 
of this Supplementary Agreement and of the said Group Policy must be furnished 
to the Company within 90 days after the date of the loss for which claim is 
made. The Company shall have the right and opportunity to examine the person 
of any such Employee when and so often as it may reasonably require during 
the pendency of claim thereunder, * * * ” 
that no written notice of injury was given to respondent, and no affirmative proof 
of loss was ever filed with respondent, and it had not been given the right and 
opportunity to examine the person of appellant. 

It further answered as follows: “That on December 18, 1931, a statement 
of claim was filed by the plaintiff in this action with the defendant in which he 
claimed that in September, 1929, he lost the sight of his left eye, and subsequently, 
the sight of his right eye became impaired, but not arising out of or in the course 
of his employment by Jones & Laughlin Steel Corporation; that in said claim it 
was represented to the defendant by plaintiff that the loss of the sight of his eye 
was not the result of bodily injury sustained by violent, external and accidental 
means; that, as provided by the contract of insurance with Jones & Laughlin Steel 
Corporation, hereinabove referred to, a claim for the loss of the sight of plaintiff’s 
eye was allowed, and the plaintiff was paid in accordance with the provisions of 
the policy, the full amount of the liability of the defendant thereon, to wit: 13 
weeks at $12.00 per week, a total of $156.00, that said amount was accepted by 
plaintiff ; that said allowance was made on plaintiff's representation that no accident 
occurred occasioning the injury to plaintiff’s eyes, ona if it should be established 
that the loss of the sight of plaintiff’s eye was the result of bodily injury sustained 
by violent, external and accidental means while in the employ of Jones & Laughlin 
Steel Corporation, the amounts heretofore paid plaintiff should be offset on any 
recovery had herein.” 


_ It further answered, by pleading the laws of the State of Pennsylvania, but 
since a careful reading of the record discloses that the trial judge did not base 
his ruling on the laws of Pennsylvania, it is unnecessary to set out this defense. 


Upon appellant “resting” his case, respondent made a motion to strike out cer- 
tain testimony, and for a nonsuit, as follows: 
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“The defendant moves to strike from the testimony all the testimony which 
has been offered in regard to any proof of claim, or as to any notice of claim, 
other than the claim filed and offered in evidence as an exhibit in this case, upon 
the ground that that claim shows that Mack Baker claims to have lost the sight 
of his left eye commencing with a condition, not attributable to accident, which 
developed in September, 1929, which is the same eye he seeks to recover for the 
loss of in this action. 

“That claim, according to the testimony, was paid, and it is the only statement 
of claim that has been introduced. The testimony also shows that this claim was 
filed after the alleged accident. 

“Now, there was no foundation laid in the complaint of fraud in the procure- 
ment of this claim, and there is no testimony of any other claim having been filed 
for this alleged accident. * * * 

“There has never been any claim filed with the Metropoditan Life Insurance 
Company for the alleged injury set forth and described in the complaint; and this 
party, the plaintiff here, has collected benefits under this policy for the very 
condition that he claims now exists, to which he would not have been entitled if 
it were an accidental injury; and those benefits so received have not been returned 
or tendered to the company, but are still held and retained by him.” 

The motion of respondent for a nonsuit was granted, and appellant has 
appealed on thirteen exceptions, Nos. 3, 4, 5, 6, 7, 8, and 10 relating to alleged 
error in granting nonsuit; Nos. 1 and 2, alleging error in rulings as to the deposition 
of a witness, Lester F. Burke; No. 9, alleging error with reference to the introduc- 
tion in evidence of claim of appellant for temporary disability benefits; No. 12, 
alleging error with reference to proof of filing of notice of injury and proofs of 
loss; No. 11, alleging error in construing the policy as to the amount recoverable 
or the loss of the sight of one eye; and No. 13, alleging error by granting nonsuit 
before the appellant had “closed” his case. This last exception does not appear 
to have been argued. 

We grouped the exceptions in the order in which appellant in his typewritten 
argument treats them. 

[1-3] We will first consider the appellant’s exceptions 1 and 2. Prior to the 
trial of this case on circuit, the testimony of Lester F. Burke, a resident and 
citizen of Pittsburgh, Pa., and a witness for respondent, had been taken by deposi- 
tion, and his testimony ,along with that of other witnesses for the respondent, 
and witnesses for appellant, was in the possession of the clerk of court for 
Chesterfield county. The first testimony offered by appellant (plaintiff below) 
was the de bene esse testimony of Mr. Burke. Respondent offered no objection 
to appellant reading this testimony to the jury, but took the position that if 
appellant offered the testimony, although at the time of the taking of the deposition 
Burke was called as a witness for respondent, he thereupon automatically became 
appellant’s witness. This position of respondent was sustained. Notwithstanding 
this ruling, appellant read the testimony to the jury, and appeals from the ruling. 

Appellant cites and quotes from the case of Petrie v. Columbia R. R. Co., 
27 S.C. 63, 2 S.E. 837, as sustaining his position that the trial judge erred in 
ruling that if he published the deposition of Burke, it made Burke his witness; 
but this question was not before the court in the Petrie Case, nor have we been 
able to find where the exact question has ever been passed upon in this state. © All 
that was decided in the Petrie Case, and the other cases cited by appellant, is 
that testimony which has been regularly taken by commission and is in the posses- 
sion of the court by reason of having been returned unto the court in accordance 
with the statute governing the taking of testimony de bene esse may be published 
by either or both parties to the cause. 

It would appear that there is good reason in the ruling of the trial judge. 
The taking of testimony de bene esse by a party to an action does not ipso facto 
make such testimony so taken a part of the record. This testimony may or 
may not be offered by the party at whose instance it has been procured. The 
statute (Code 1932, § 706) permitting the introduction of testimony thus taken 
merely provides a method to be pursued in the interest of economy, the convenience 
of the witness, and the impossibility of compelling such witness to attend the 
trial of the case and testify. It would not be contended that a witness in actual 
attendance upn the court under a subpcena from a party to the action could be 
placed upon the witness stand by the adverse party, and yet be considered the 
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witness of the party on whose subpeena such witness was present. The principle 
is the same. 

The true rule on the subject, which is in line with the ruling of the trial 
judge, is found in 8 R.C.L. pp. 1166, 1167, and in 18 Corpus Juris, p. 733, and 
from which we quote in their order 

“Under the general rule that a party is not permitted to impeach or discredit 
his own witness, a defendant who offers in evidence a deposition taken on the 
plaintiff's commission cannot complain of the exclusion of questions asked the 
witness on cross-examination affecting his credibility, since by offering the deposi- 
tion he makes the deponent his own witness.” 

“Without reference to the fact of who has the deposition taken, it will be 
considered the evidence of the party who offers it in evidence, and a party offering 
the deposition of the adverse party cannot urge objections to any portion thereof 
offered by him.” 

Exceptions 1 and 2 are overruled. 

[4] We do not understand from the record that the trial judge ruled that 
Burke, chief clerk of the safety and welfare department of Jones & Laughlin 
Steel Corporation, was, under the laws of the State of Pennsylvania, alleged by 
appellant in his exception 3 to have been introduced in evidence, the agent of 
appellant. Counsel for respondent, in addition to the grounds herein set out on 
motion for nonsuit, took the position that under the law of Pennsylvania, a group 
policy is made and deemed to be a contract between the company on the one part, 
and the employer of the laborer on the other part, and in making the motion read 
an act of the Legislature of Pennsylvania, but the act was not offered or admitted 
in evidence. In discussing the motion of respondent, it is true that the judge made 
the following statement: “I don’t think I am called upon to say whose agent this 
man, Burke, was: but it seems that under the Pennsylvania law, he would be the 
agent of the plaintiff.” 

Following the statement just quoted, the trial judge had this to say: “It might 
be said that there is a scintilla of evidence, taking the statement of Mack Baker 
that he asked Mr. Burke to file a claim for the loss of his eye, but my understanding 
of the law is that it must be a reasonable scintilla. It seems to me that this 
written claim would negative the scintilla.” 


It will therefore be seen that the trial court did not pass upon the question if 
Burke was the agent of appellant or respondent. His ruling was based upon other 
facts independent of the question of agency. 

Exception 3 is overruled. 

[5-7] We will discuss the questions raised by exceptions 4, 5, 6, 7, 8, and 
together. The appellant alleges error in the ruling that it was encumbent on the 
appellant to prove by his case in chief that he had complied with the conditions 
of the policy with respect to.notice and proof of the loss of his eve by accidental 
means, and that he failed to do so. 

We have hereinbefore, in stating the defenses interposed by respondent, set 
forth the provisions of the contract sued upon with reference to notice, and proof 
of accidental injury, and will therefore not again set out same. 


It is the established law of this state that an insured is under the duty to 
comply with the conditions of his policy, before he will be entitled to recover 
benefits provided for therein. See Perkins v. Life Ins. Co., 93 S.C. 88, 76 
29; Parker v. Jefferson Standard Life Ins. Co., 158 S.C. 394, 155 S.E. 617: Ford 
v. New York Life Ins. Co., 176 S.C. 186, 180 S.E. 37; Corley vy. Atlantic Life 
Ins. Co., 179 S.C. 95, 183 S.E. 596; and numerous other cases. There are at least 
two exceptions to this rule: (1) Where the insured is incapacitated from giving 
notice; and (2) where there has been a waiver of such provisions. It is unnecessary 
to cite authority for this proposition. 


The appellant in this case is not relying on “incapacity,” but claims evidence 
of waiver sufficient to prevent an order of nonsuit, based on the testimony of 
appellant that he told Burke about the accident on May 25, 1931, and undertook 
to file a claim for the loss of his eye, and not for temporary disability, and that 
until April, 1932, respondent was corresponding with appellant in regard to his 
claim and putting him to expense and trouble in establishing his claim. 

As to the last alleged evidence of waiver, the trial judge excluded this tes- 
timony when it developed that the correspondence, etc., was had with reference 
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to another claim filed by appellant for total and permanent disability, and there 
was no evidence connecting it with the claim sued upon. 

The other alleged evidence of waiver, that is, the testimony of appellant that 
he told Burke about the injury to his eye, and that when he was filing claim, it 
was for this and not for temporary disability, and his denial that he gave any 
such information as is contained in the prpof of loss as filed, has given us great 
concern, but we must concur with the trial judge that in view of the fact that 
Burke (appellant’s witness) testified that appellant in August, 1931, reported that 
the condition of his eye was not due to an injury, and the signed statement of 
appellant at that time that it was not due to an accidental injury, although the 
appellant undertook to, and did testify that he had an accidental injury to his 
eye on May 25, 1931, only one reasonable inference can be drawn from the tes- 
timony, to wit, that there was no evidence of waiver of the provisions of the policy 
that “written notice of injury to any Employee insured hereunder must be given 
to the Company within twenty (20) days after the date of the accident causing 
injury,” and that “affirmative proof of loss * * * must be furnished to the Com- 
pany within ninety (90) days after the date of the loss for which claim is made.” 

We do not understand from the record, which is most confusing, that the 
trial judge held that the statement in appellant’s claim for temporary disability 
benefits that he had lost the sight of his eye previous to the accident on May 25, 
1931, could not be explained, contradicted, or disputed by the appellant, and was, 
therefore, conclusive evidence that appellant did not lose the sight of his eye as 
the result of the accident stated in the complaint. While this testimony was 
objected to by respondent, appellant testified very fully with reference to same, 
subject to this evidence being stricken out, but the record does not disclose that 
such evidence was stricken out. The only evidence of a written claim filed was 
the claim treated as for temporary benefits, and in this claim, filed on August 20, 
1931, it is stated that the loss of the sight of the eye was not due to an accident. 
Under these circumstances, the trial judge held in effect that the appellant was 
estopped by the receipt of benefits under this claim from denying the truthfulness 
of the statements therein contained, and that any scintilla which had been created 
by the testimony of appellant as to the attempted filing of a claim for the accidental 
loss of his eye was negatived by the claim itself and granted a nonsuit. We see 
no error in this conclusion. 

[8] Appellant complains that the court erred in granting a nonsuit when the 
plaintiff had rested his case in chief upon the ground that he had not complied 
with the conditions of the contract of insurance with respect to notice and proof 
of loss. 

“The general rule certainly is that the plaintiff is not to be nonsuited on what 
constitutes the defendant’s defense, but the rule applies only where the decision 
goes on the defendant’s evidence. In such case the jury alone can decide. But, 
if the defendant’s defense be established by the plaintiff’s witness, then the objec- 
tion does not apply.” Hutchison v. Noland, 1 Hill, 222, quoted with approval in 
Cross v. Siddall et al., Westbrook’s Advance Sheets, June 12th.” 

The record does not warrant appellant’s exception 9. Appellant voluntarily 
offered the temporary disability claim in evidence, as shown on page 16 of the 
Transcript of Record. It is true that when the court was about to pass on the 
motion for a nonsuit, appellant undertook to withdraw this exhibit, but was not 
allowed to do so, the trial judge stating that if he did allow it, the respondent 
could put it in evidence, and the result would be a directed verdict instead of a 
nonsuit. 

We do not deem it necessary to pass upon exception 11, but it would appear 
that the dismemberment benefit was not increased from the original amount. 

The claim filed on August 20, 1931, and which has been referred to as a claim 
for temporary disability, or loss of eye—no accident—contained facts which, if 
true, entitled appellant to total and permanent disability, $54 per month for 60 
months. However, the present action is under the dismemberment clause of the 
policy. 

All exceptions are overruled, and the order of nonsuit affirmed. 

Stabler, C. J., and Bonham and Fishburne, JJ., concur. 


Carter, J., did not participate on account of illness. 


Rehearing pending Sept. 6, 1937. 
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WRIGHT v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 14530. 
Supreme Court of South Carolina. Sept. 10, 1937. 
192 Southeastern Reporter 670. 
2. FRAUD. ‘ 

Insurer did not fraudulently breach or cancel life policy providing that it 
would not take effect prior to the date thereof, and unless it was delivered and 
accepted during lifetime and sound health of insured, where, after execution 
of receipt for a premium by insurer’s agent, insurer forwarded post-dated policy 
to its agent and policy was not delivered to husband of applicant until the after- 
noon of the date thereof, after death of applicant that morning and after appli- 
cant who had been in extremis for some time had died. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Florence County Court; R. W. Sharkey, Judge. 

Action by J. €. Wright against the Life & Casualty Insurance Company of 
Tennessee. From a judgment refusing to grant the defendant’s motion for a non- 
suit and for a directed verdict for the defendant, the defendant appeals. 

Reversed. 

C. T. McDonald, of Florence, for appellant. 

McEachin & Townsend, of Florence, for respondent. 

BAKER, Justice. 

This is an action for the alleged fraudulent breach and cancellation of an 
insurance contract alleged to have been entered into by and between Sarah L. 
Wright and appellant, and comes to’ this court on appeal from the refusal of 
the trial judge to grant a nonsuit, and direct a verdict for appellant. 

It would appear to be unnecessary to discuss any testimony other than that 
of respondent. 

There were two policies applied for, an accident policy, not involved in this 
case, and a policy on the life of Sarah L. Wright. It is for the alleged fraudulent 
breach of the life policy that this action was brought. 


; The policy produced by appellant on notice of respondent, and appearing 
in the record as respondent’s Exhibit 1, bears the date, of issue, August 17, 1936, 
and contains the following provision: “ * * * This policy shall not take effect 
prior to the date of same, nor unless the first premium shall have been paid in 
cash, and the contract delivered and accepted during the lifetime and sound 
health of the insured. And _ if the insured is not in sound health at the 
time of the delivery of the policy it shall be void, whether the condition of bad 


health had its origin prior or subsequent to the application for this policy, or was 
not known to the assured. * * * ” 


Respondent’s Exhbit 2 is a receipt as follows: 
“Life and Casualty Insurance Company of Tennessee 


“August 4, 1936 
“District-—————Florence, S. C., 
“Received of Mrs. Sarah L. Wright the sum of 37c Dollars for App. Prem. 
“$0.37 I. H. McCurry.” 
When appellant's agent reached the place of business and home of _the 
respondent on August 17, 1936, with the policy in his possession, Mrs. Wright 


was dead—had died that morning. Respondent testified that the agent of appel- 


lant delivered the policy to him, and, when then and there informed of the death 
of his (respondent's) wife on that morning, asked for the policy back in order 
to check up on the death of Mrs. Wright. Respondent also testified that the 
agent had told him when the 37 cents premium was paid that the policy would 
take effect from that date, but on cross-examination it developed that the 37 
cents premium was paid by the insured’s brother when neither the insured nor 
respondent was present, although respondent said he was in “town” on that date. 

{1, 2] Respondent admitted that the policy placed in evidence was in the 


form of the policy applied for, but stated he did not admit that it was the cor- 
rect date of the policy he had in his hands for a few moments on the 17th of 
August, 1936. 

It is elementary that a party to a suit cannot put in evidence an instrument 
in writing, take advantage of the favorable portions thereof, and not be bound 
by the unfavorable. 

The trial judge refused the motion for a nonsuit, apparently on the theory 


that there was some testimony from which an inference could be drawn that 
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the policy, though postdated to August 17, 1936, had been issued and mailed to 
its agent by appellant at a time when an inference could be drawn that the 
insured was in good health, and that there was a constructive delivery. Waiver 
is also mentioned, but certainly an agent could not waive the death of the party 
intended to be insured. 

However, respondent was confronted with two insurmountable difficulties, 
the instruments in writing which he had introduced in evidence, (1) the receipt 
above set out, which could not possibly be construed as a “binding receipt,’ and 
(2) the policy, for the alleged fraudulent breach of which this suit was brought, 
dated August 17, 1936, and providing that it would not take effect prior to the 
date of, same, and the contract delivered and accepted during the lifetime and 
sound health of the insured. 

The testimony showed that Mrs. Wright had been in extremis from the 
night of August 14, 1936, until her death on the morning of August 17, 1936. 

While we deem it unnecessary.to even discuss the exceptions alleging error 
in refusing a directed verdict, we will state in passing that the testimony shows 
that Sarah L. Wright was not in sound health at any time the policy in question 
could have been issued; and the postdating of the policy shows it was mailed to 
the agent of respondent with the intent that it be delivered only when the other 
terms and conditions of the contract were met, and if Sarah L. Wright was then 
in sound health—not dead. 

Stabler, C. J., and Bonham and Fishburne, JJ., concur. 
Carter, J., did not participate on account of illness. 


HARMAN v. NEW _ YORK LIFE INS. CO. No. 14531. 
Supreme Court of South Carolina. Sept. 10, 1937. 
192 Southeastern Reporter 878. 
1. TOTAL DISABILITY. 

An insured is deemed “totally disabled” within policy when he is no longer 
able to do his accustomed task and such work as he has only been trained to do, 
and upon which he must depend for a living, or is unable to do substantially 
all material acts necessary to prosecution of insured’s business or occupation, in 
substantially customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. 

In action for disability benefits under life policy, evidence that insured, an 
electric lineman who suffered electric burn on leg so that he could no longer do 
all the material acts necessary to performance of the duties of an electric line- 
man in substantially customary and usual manner, the work which he had 
been trained to do and upon which he depended for a living, was sufficient proof 


that the insured was totally and permanently disabled as that term was defined 
in the policy. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
3. EVIDENCE. 

In action for disability payments under life policy, where testimony offered 
to prove the fact of electric lineman’s total and permanent disability was uncon- 
tradicted, and all of it tended to establish the truth of such allegations, question 


became one of law for court and not of fact, and trial judge properly directed 
verdict for the insured. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Greenwood County; J. Henry 
Johnson, Judge. 

Action by Allen B. Harman against the New York Life Insurance Company. 
Judgment for the plaintiff, and defendant appeals. 

Affirmed. 


Thomas, Lumpkin & Cain, of Columbia, and Grier, Park, McDonald & Todd, 
of Greenwood, for appellant. 


Mays & Featherstone and Hugh Beasley, all of Greenwood, for respondent. 
StasLer, Chief Justice. 
In June, 1930, the defendant company insured the life of plaintiff for $1,000. 


The policy contained a provision for payment, under certain named conditions, 
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i total and permanent disability benefits, and also provided that the company 
would waive the payment of premiums during the period of disability. 

This action was commenced in November, 1935. The plaintiff alleged that on 
September 6, 1930, while working on an electric light pole, which his duties as 
assistant line superintendent required him to do, his right leg accidently came 
in contact with a wire heavily charged with electricity, and that the nerves and 
muscles of the leg were so burned and injured that he was thereby, under the 
meaning of the contract of insurance and the law applicable thereto, rendered 
totally.and permanently disabled; and that the company paid him the benefits 
up to and including July 6, 1935, but refused to make any payments thereafter. 
Judgment was demanded for the amount claimed to be due and owing. 

The defendant, answering, admitted the execution and delivery of the policy, 
but alleged that the insured was not so disabled during the times mentioned in 
the complaint as to be wholly prevented from performing any work or from 
engaging in any business for remuneration .or profit, and denied that it was 
indebted to the plaintiff in any sum whatsoever. 

The case was tried in the fall of 1936. At the proper time, the defendant 
asked for the direction of a verdict in its favor on the ground that there was no 
proof that the insured was totally and permanently disabled as that term is 
defined in the policy or interpreted by this court in connection with the use 
of such phrase in insurance contracts. The trial judge, holding adversely to this 
contention, refused the motion; and further held, in directing a verdict for the 
plaintiff, that only one reasonable inference could be deduced from the testimony, 
namely, that the insured, under our decisions, was totally and permanently dis- 
abled. The appellant contends that Judge Johnson was wrong in both conclu- 
sions; and these are the only questions involved in the appeal. 

[1] In Owens v. Sovereign Camp, W. O. W., 174 S.C. 514, 178 S.E. 125, 126, 
this court said: “We have held that ‘what amounts to a total disability is a 
relative matter, and depends largely upon the circumstances of each case, and 
upon the occupation and employ oan in which the person insured is engaged’ 
(McCutchen v. Insurance Co., 153 S.C. 401, 151 S.E. 67, 80); that the phrase is 
not to be literally construed, but that a person is ‘deemed totally disabled when 
he is no longer able to do his accustomed task, and such work as he has only 
been trained to do, ind upon which he must depend for a living’ (Taylor v. 
Insurance Co., 106 S.C. 356, 91 S.E. 326, 327, L.R.A.1917C, 910); and that the 
total disability contemplated by contracts of insurance ‘is inability to do sub- 
stantially all of the material acts necessary to the prosecution of the insured’s 
buniness or oqmeaton, in substantially his customary and usual manner’ (Berry 

. Insurance Co., 120 S.C. 328, 113 S.E. 141, 142).” 

We have read with painstaking care the testimony—the defendant offered 
none—contained in the record for appeal, and will briefly review it. The plain- 
tiff testified that he began doing electrical work in 1917, at which time he was 
employed by the Gas & Electric Company of Columbia; that he thereafter 
worked for a while in the telephone business as a lineman, climbing poles and 
handling wires; that in 1928 he was employed by the Greenwood Water & Light 
Plant as an electric light lineman, connected only with the electric department, 
and that his duties were “to climb poles, set poles, read meters, and to carry on 
the job when the man in charge was away”; that on September 6, 1930, in pur- 
suance of his duties, he was on a pole strung with electric wires and accidentally 
came in contact with one of them, which inflicted a severe burn below the knee 
on his right leg, so that “I can’t do that work any more, I can’t climb any more”; 
that after four months and two days from the date of the accident he went 
back to work for the city, but that he was not able to perform the duties of an 
electric lineman, but worked around the storeroom and the office and read 
meters for a while, but got to the point where he could not hold out to do 
that, as his leg went down on him; that the city then took him off the work of 
reading meters and put him in the water department as a kind of supervisor, 
“fixing water meters and laying pipe. I had a couple of negroes, I go along 
with them to show them what to do and have them to do it.” The witness also 
stated that two years after the accident, on the advice of his physician, Dr. 
‘Turner, his leg was operated on for the purpose of trying to unite the nerve 
which had been burned and severed, but it could not be done. He further testi- 
fied that the defendant company had paid him certain disability benefits under 
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the policy, but had refused to make any further payments after August 6, 1935, 
although the condition of the witness was “getting worse year after year.” On 
cross-examination he said that the city had continued to pay him the same salary 
he received before he was injured. 

Dr. W. P. Turner stated that he had treated Harman for the injury to his 
right leg, and that when he first saw him he had an electric burn on that leg 
extending below the knee, and that the nerve was severed; that in 1932 he 
treated it again: “I operated on it to bring the ends of the nerve together and 
sew it together. There was so much destruction of the nerve I couldn’t get it 
together”; that the nerve being destroyed, “caused a loss of sensation inside of 
foot and leg, and what we call foot-drop, inability to bring his toe up this way”; 
and that in the opinion of the witness there was no hope for plaintiff’s recover- 
ing the use of his foot. Dr. J. D. Harrison testified to the same effect. 

F. W. Chapman, superintendent of the water and light plant, stated that the 
work of an electric light lineman was on the outside of the plant, and included 
erecting poles, putting the electric wires on them, etc.; that he came to Green- 
wood after Harman had been hurt, and found him working around the office 
and reading some meters, both electric and water, but that he was unable to 
keep up the meter reading work, a job requiring continual walking, and he had 
to take him off that job because of his injured leg; that he then gave him the 
work of looking after the water service, changing water meters, etc., and that is 
what he is doing now; that due to Mr. Harman’s injury, he favored him in the 
work, and that he would be a more valuable man even in his present job, if he 
had good use of his leg. He further stated that Harman, as foreman of the water 
service, puts in his full time and gets the same pay that he otherwise would. 
He also said that an electric lineman has the future of becoming a foreman of 
line construction, which would naturally carry with it more pay, and that he 
might become an executive if he has enough education, training, and aptitude; 
but that the experience of a man in the trade of electric light lineman would be 
of no particular value to him in the doing of the work which Harman was then 
doing. Olin S. Shirley, “foreman of the electric lines for the Greenwood Water 
& Light Plant,” testified that the work of an electric light lineman is considered 
a special trade, and that a man who qualifies himself for such work has got to 
serve his apprenticeship under a competent lineman, which varies according to 
learning and intelligence. He further stated that he considered the plaintiff a 
“journeyman lineman, and efficient electric light lineman”; and that, at the time 
of his injury, he “was in position to be foreman here.” J. E. Torrence, who 
worked for the water and light plant, said that Harman was not able “to do 
any big cuts, when you handle six-inch mains and heavy work”; and that fre- 
quently “it is necessary for an employee of the water-works department to assist 
him if he is unable to do certain work on account of physical condition.” 


[2, 3] Under the foregoing testimony, and other evidence contained in the 
record, we are of opinion that Judge Johnson committed no error as complained 
of. While it is true that the plaintiff is working for the same employer and is 
receiving the same remuneration as before he was injured, it is undisputed that 
he was and is given lighter work of a different character and is a favored 
employee. As pointed out by’ the trial judge, “an electric light lineman sets 
poles, strings light wires on them, puts glass insulators on them, attaches trans- 
formers to the poles, and that is wholly different from the work in the water- 
works department.”” Furthermore, the work of an electric lineman, as the testi- 
mony shows, is a special trade, requiring service as an apprentice to become a 
finished mechanic, one able to do efficiently in all respects the work required 
to be done. While the plaintiff was such a mechanic, because of the injury 
received by him he can no longer, as shown by the evidence, do all the material 
acts and things necessary to the prosecution ‘and performance of the duties of 
an electric lineman, the work that he had been trained to do and upon which 
he depended for a living, in substantially his customary and usual manner. We 
find also that the testimony offered to prove the fact of plaintiff’s total and perm- 
anent disability was uncontradicted, and that all of it tended to establish the 
truth of such allegation. This made the question one of law for the court and 
not one of fact for the jury. The trial judge, therefore, properly directed a ver- 
dict for the plaintiff, as was done. Slaughter Co. v. King Lumber Co., 79 S.C. 
338, 60 S.E. 705. 
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The judgment of the Circuit Court is affirmed. 
3onham, Baker, and Fishburne, JJ., concur. 
Carter, J., did not participate on account of illness. 


HONRATH v. NEW YORK LIFE INS. CO. 
Supreme Court of South Dakota. Sept. 24, 1937. 
275 Northwestern Reporter 258. 
1. AUTOPSY. 

In action on life policy, where no claim was made under double indemnity rider 
attached to policy and only proviison authorizing insurer to make an autopsy was 
contained in double indemnity rider, insurer was not entitled to an autopsy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

2. SUICIDE. 

In action on life policy under which recovery was barred if insured had 
committed suicide, where defendant’s evidence all indicated that insured committed 
suicide while insane by taking strychnine, but qualified physician testifying for 
plaintiff stated that insured died from a disease described as Jacksonian epilepsy, 
case was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

8. INSANITY. 

In action on life policy, where it stood undisputed that insured was insane with 
dementia precox which rendered him despondent to the extent that mother 
expressed a fear that insured would take his life, presumption against suicide no 
longer remained. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

11. BURDEN OF PROOF. 

Burden was on insurer seeking to avoid liability under policy on ground that 
insured had committed suicide, to prove suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

12, PRESUMPTION 

Insurer relying upon circumstantial evidence to establish suicide as aground 
for avoiding liability under life policy must show such facts and circumstances 
to be inconsistent with ahy other rational theory, but is not required to overcome 
a presumption against suicide which under admitted facts did not exist. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Roberts and Warren, JJ., dissenting. 

Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by Louisa Honrath against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Bailey, Voorhees, Woods & Bottum, of Sioux Falls, for appellant. 

Krause & Krause and Ervin P. Van Buren, all of Dell Rapids, for respondent. 

Rupo.pH, Presiding Judge. 

This action was instituted hy Louisa Honrath to recover on a life insurance 
policy issued by the defendant to Francis Honrath, son of the plaintiff, and in which 
policy the latter was named as a beneficiary. 

The policy was issued July 31, 1933, and was in forec at the time of death. 
Under the heading “Other Provisions,” the policy among other paragraphs 
contains the following: “In event of self-destruction during the first two insurance 
years, whether the Insured be sane or insane, the insurance under this Policy shall 
be a sum equal to the premiums thereon which have been paid to and received 
by the Company and no more.” <A contract for double indemnity attached as a 
rider to the policy reads in part as follows: “This agreement is issued as a part 
of and attached to policy No 12,093,608 on the life of Francis Honrath, the 
Insured. In consideration of the payment in advance of an additional annual 
premium * * * the New York Life Insurance Company agrees to pay to the 
beneficiary under said policy in addition to and together with the amount payable 
under the terms of said policy, upon the death of the Insured, Two Thousand Dol- 
lars upon receipt of due proof that the death of the Insured resulted directly and 
independently of all other causes from bodily injury effected solely through exter- 
nal, violent and accidental means and occurred within ninety days after such injury 
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and prior to the anniversary of the Policy on which the Insured’s age at nearest 
birthday is 65; provided, however, that such Double Indemnity shall not be pay- 
able if the Insured’s death resulted, directly or indirectly, from (a) self-destruction, 
whether sane or insane; (b) the taking of poison or inhaling of gas, whether 
voluntary or otherwise; * * * The company shall have the right and opportunity 
to examine the body and to make an autopsy unless prohibited by law.” 

The insured died at his home in Hartford, S. D., on January 21, 1935. Proof 
of death was furnished by the plaintiff to the defendant company within the time 
and as required by the policy, but the insurance company refused to pay plaintiff 
the amount claimed. Defense to the action was made on the grounds that the 
insured came to his death by self-destruction during the first two insurance years 
and that the refusal of plaintiff to permit an autopsy to determine whether or 
not death was caused by strychnine poisoning constitutes a breach of the contract. 

The cause was tried before a jury and a verdict was rendered in favor of 
the plaintiff. From a judgment entered accordingly and an order denying motion 
for new trial the defendant has appealed. 

[1] No claim is made under the double indemnity rider attached to the 
policy. The provision that “the company shall have the right and opportunity 
to examine the body and to make an autopsy unless prohibited by law” is contained 
in the contract for double indemnity. If such rider were not attached to the policy, 
it is manifest that there would be no contractual right to an autopsy. There being 
neither in the rider nor in the principal contract any expression of intention that 
the provision referred to shall govern other than in the separate agreement, the 
trial court gave to the policy the only construction which it can reasonably bear. 

[2] Defendant contends that the evidence was insufficient to support the ver- 
dict. The evidence of the defendant all clearly pointed to the fact that the insured 
committed suicide while insane by taking strychnine. However, the plaintiff placed 
on the stand a competent and qualified physician who testified that in his opinion 
the insured died from a disease which he described as Jacksonian epilepsy. A 
review of the evidence would serve no useful purpose. Sufficient to say is that we 
have carefully considered the entire record and are convinced that the evidence 
of the doctor just above referred to was sufficient to take the case to the jury. 

[3] The evidence in this case disclosed that Francis Honrath at the time of 
his death was insane. The physician who examined Francis a short time prior 
to his death determined the form of insanity to be that of dementia przcox. 
According to the testimony, “Dementia precox is a term given to describe a form 
of mental disease in which dementia weakens the mind. The loss of intellectual 
power comes on early in the course of the disease.” The people for whom 
Francis worked shortly before his death testified that Francis was “downcast”; 
that “he got so he wouldn’t speak to us”; that “there was something wrong with 
him.” The plaintiff, the mother of Francis, testified: “I observed that his mind 
was affected. * * * He told me he felt he should do away with himself and I 
told the Doctors that. * * * TI had been taking some precautions for sometime 
to keep any means of destruction of life away from him, because he was very 
melancholy; he told us he didn’t have anything to live for. I didn’t know what 
could turn up. The only thing I can remember that we kept out of his way that 
was dangerous was the knives. We had no guns.” The pastor in charge of the 
Catholic Church at Hartford talked with the plaintiff “about the advisability of 
bringing a brother home from the C. C. C. camp” to be with Francis. This 
brother did come home and was with Francis at the time of his death. The tes- 
timony of the physician to the effect that Francis was insane stands undisputed 
in this record. The record throughout establishes without question that Francis 
was insane, and there was no attempt on behalf of the plaintiff to in any way 
dispute this fact. In view of the record as above disclosed, we believe, it was 
error for the trial judge to instruct the jury in this case regarding the presumption 
against suicide. 

[4-9] Whether this presumption should be a matter for the jury to consider 
under any circymstance where there is evidence regarding the death is questionable. 
This court in the case of Peters v. Lohr, 24 S.D. 605, 124 N.W. 853, 855, said: “A 
presumption is not evidence of anything, and only relates to a rule of law as to 
which party shall first go forward and produce evidence sustaining a matter in 
issue. A presumption will serve as and in the place of evidence in favor of one 
party or the other until prima facie evidence has been adduced by the opposite 
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party; but the presumption should never be placed in the scale to be weighed as 
evidence. The presumption, when the opposite party has produced prima facie 
evidence, has spent its force and served its purpose, and the party then, in whose 
favor the presumption operated, must meet his opponent’s prima facie evidence 
with evidence, and not presumptions. A presumption is not evidence of a fact, 
but purely a conclusion.” 

And, as stated by Wigmore on Evidence (2d Ed.) § 2491: 

“It must be kept in mind that the peculiar effect of a presumption ‘of laws’ 
(that is, the real presumption) is merely to invoke a rule of law compelling the 
jury to reach the conclusion in the absence of evidence to the contrary from the 
opponent. If the opponent does offer evidence to the contrary (sufficient to satisfy 
the judge’s requirement of some evidence), the presumption disappears as a rule 
of law, and the case is in the jury’s hands free from any rule: * * * 

“It is therefore a fallacy to attribute (as do some judges) an artificial probative 
force to a presumption, increasing for the jury the weight of the facts, even 
when the opponent has come forward with some evidence to the contrary.” 

For a good discussion see the opinion in the case of Culpepper v. State, 4 
OkI.Cr. 103, 111 P. 679, 31 L.R.A.(N.S.) 1166, 140 Am.St.Rep. 668; also Brunswick 
v. Standard Accident Insurance Company, 278 Mo. 154, 213 S.W. 45, 7 A.L.R 
1213. However, in this case when it stands undisputed that Francis was insane, 
that this insanity took the form of a dementia which rendered him despondent and 
melancholy to the extent that the mother expressed a fear that the boy would take 
his life, the presumption against suicide in our opinion no longer remained, and 
the case should have gone to the jury free of any presumption. This presumption 
against suicide is based upon the human characteristic of love of life and fear 
of death in a sane person. As stated by the United States Supreme Court in the 
case of Connecticut Mutual Life Insurance Co. y. Akens, 150 U.S. 468, 14 S.Ct. 
155, 157, 37 L.Ed. 1148, the presumption is “that a sane man would not commit 
suicide.” The New York court in the case of Germain y. Brooklyn Life Insurance 
Co., 26 Hun 604, said: “The presumption in the case of a sane man is based upon 
his' sanity, and the fact of insanity being shown, the ground of the presumption 
is gone,” 

And in Couch, Cyclopedia of Insurance Law §, 2230, the rule is stated as 
follows: “Thus, although, without evidence of insanity the presumption is against 
suicide, no such presumption arises if the insured was insane.” 

In this connection see Wasey v. Travelers’ Insurance Company, 126 Mich. 119, 
85 N.W. 459; Mutual Benefit Life Ins. Co. v. Daviess’ Ex’r, 87 Ky. 541, 9 S.W. 

812, 814. In this last-cited case the court ae “The presumption to be indulged, 
if any, in reference to an insane man, is that he will commit unnatural acts, and 
it is this peculiar conduct and action that enables the ordinary observer to perceive 
his mental derangement.” 

[10] It is uniformly held that the fact of suicide is evidence of insanity. 
Wigmore on Evidence (2d Ed.) § 228, 2500 and 2501; Grand Lodge Independent 
Order of Mutual Aid, of Illinois v. Wieting, 168 III. 498, 48 N.E. 59, 61 Am.St.Rep. 
123; Karow v. Insurance Co., 57 Wis. 56, 15 N.W. 27, 46 Am.Rep. 17; Ritter 
vy. Mutual Life Insurance Co. (C.C.) 69 F. 505: Brunswick v. Standard Accident 
Insurance Co., supra; Modern Woodmen of America v. Kozak, 63 Neb. 146, 88 
N.W. 248; Hathaway’s Adm’r vy. Insurance Co., 48 Vt. 335; Bachmeyer v. M. R. 
F. L. Ass’n, 87 Wis. 325, 58 N.W. 399. Certainly, it would seem that, if the fact 
of suicide is a circumstance to be considered by the jury in determining one’s 
insanity, it would therefore follow that once insanity is established there would 
be no presumption against suicide. 

{11, 12] We fully appreciate that much we have said herein is contrary to 
some of the languaged used in the case of Bircher v. Modern Brotherhood, 25 
S.D. 325, 126 N.W. 583. However, it also appears to us that the language of 
the court in this last-cited case is contrary to the rule announced by this court 
in the case of Peters v. Lohr, supra, which we have above quoted. In this case 
every circumstance and all of the testimony, Ww ith the exception of the testimony 
of Dr. Erickson, who testified that in his opinion Francis died of Jacksonian 
epilepsy, pointed to the fact that Francis committed suicide while insane by taking 
strychnine. To tell the jury under such circumstances that there is a presumption 
against suicide if in fact there is no such presumption would appear to us to be 
extremely misleading and confusing to a jury and prejudicial to the defendant. 
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Without question the burden to prove suicide was upon the defendant, but to tell 
the jury that, in addition to carrying that burden, the defendant must overcome 

a presumption of law which under the facts as disclosed did not exist, was in our 

opinion encumbering the defendant with practically an impossible burden. If .the 

testimony of Dr. Erickson was sufficient to take this case to the jury, and we 

agree that it was, the case was for the jury upon all the evidence, and it was 

for the jury to say whether or not the defendant had met its burden of proivng 

that Francis committed suicide. If to meet this burden the defendant relies upon 

circumstantial evidence, the facts and circumstances shown must be inconsistent 

with any other national theory. Erickson vy. Todd, 62 S.D. 280, 252 N.W. 879. . 
But this rule does not mean that defendant should be compelled to overcome a 

presumption of law which upon the admitted facts did not exist. 

[13] Over the objection of the defendant, the court received evidence of the 
fact that the deceased returned to the farm where he was working on a Sunday 
evening in September with a bruise on his shoulder, his shirt somewhat torn at 
that place, and his clothes covered with mud, and also of his conduct during the 
remainder of the evening. In the then state of the record, and in the state of 
the record as a whole, it is apparent that this evidence was prejudicial to the 
defendant. In our opinion, it was neither legally nor logically relevant. 

Manifestly, this evidence was offered as proof that the deceased had 
dislocated a vertebra that evening, or that he had suffered some other injury at 
that time which later developed into Jacksonian epilepsy. Because no other cir- 
cumstances are evidenced connecting the claimed displacement of a vertebra or 
the claimed epilepsy with the events of the Sunday evening, and because these 
circumstances in themselves fall so short of establishing any injury at all, it is 
apparent that a finding based thereon rests on conjecture and not on proof. 

Prior to the time when this evidence was offered, counsel for respondent had 
painted a picture portraying the boy as pitching headfirst from his bicycle while 
going at high speed, and showing him lying in an unconscious state for some time 
thereafter. This picture was painted by questions and not by proof. Objections 
to such questions were sustained by the court, but counsel persisted at every 
opportunity in asking similar questions if he did not create opportunity to ask such 
questions. These questions were not only prejudicial, but no other conclusion 
can be reached but that experienced counsel intended thereby to prejudice the 
j In such a state of the record, to admit proof that on the evening in question 




























jury. 
the clothes of deceased were covered with mud, his shirt was torn, he was late 
in returning home, and promptly repaired to bed thereafter, did but confirm the 
impression theretofore improperly given that he had suffered a severe injury that 
evening. This prejudice was further augmented by assumptions permitted by the 
court in the examination and cross-examination of experts. Counsel for respond- 
ent was permitted to inject an assumption of head injuries in certain of his ques- 
tions to experts, and was permitted to question experts as to wheher or not a 
blow of sufficient force could be received, by pitching headfirst off from a bicycle, 
while going at high speed, to bring on Jacksonian epilepsy or to displace a vertebra. 

The fact that this evidence was received and the assumptions were permitted 
over the objections of defendant undoubtedly induced a belief on the part of the 
jury that the evidence could properly be considered by them in determining 
whether the deceased had suffered a severe injury, and also in conjecturing as 
to the effects of that injury. 

The judgment and order appealed from are reversed. 
Polley and Smith, JJ., concur. 
Roberts and Warren, JJ., dissent. 
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1, RESERVE. 

Cessation of weekly premium payments did not terminate industrial life 
insurance policy and work forfeiture of beneficiary’s right to recover face amount 
thereof, where insurer had sufficient cash reserves thereunder to pay all pre- 
miums subsequently accruing until insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 
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2. RESERVE. 

An insurer, having sufficient cash reserves under industrial life insurance 
policy to pay all premiums accruing after cessation of premium payments until 
insured’s death, could not take advantage of insured’s failure to assert her 
optional privileges under policy or statutes to defeat obligation to pay face 
amount of policy (Rev.St.1925, art. 4732, subds. 7-9). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Error from District Court, Wichita County; Allan D. Montgomery, Judge. 

Action by Georgia Etta Foster against the American National Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Carrigan, Hoffman & Carrigan and James E. Prothro, all of Wichita Falls, 
for plaintiff in error. 

J. R. Wilson and Guy H. McNeely, both of Wichita Falls, for defendant in 
error, 

Dunkuin, Chief Justice. 

The American National Insurance Company has appealed from a judgment 
in favor of Georgia Etta Foster on a life insurance policy issued by the defendant 
to Willie K. Foster, deceased, and in which plaintiff was named as beneficiary. 

Willie K. Foster was 12 years of age at the time the policy was issued and 
plaintiff was her mother. The policy was dated November 15, 1926. 

The judgment rendered was for the sum of $700, the amount named in the 
face of the policy, plus 12 per cent. penalty in the sum of $84, and plus $200, as 
attorney’s fees, aggregating a total of $984, with interest from the date of the 
judgment at the rate of 6 per cent. per annum. 

The first page of the policy reads as follows: 

“American National 

Insurance Company 
“Home Office Incorporated 
“Galveston, Texas by the State of Texas 

“In consideration of the payment in advance of the premium mentioned in 
the schedule below on or before each Monday during the continuance of this 
contract. Doth Hereby Agree, subject to the agreements and conditions below 
and on the reverse hereof, each of which is hereby made part of this contract 
and contracted as if herein recited, to pay, immediately upon receipt of due 
proof of the death of the Insured made in the manner, to the extent and upon 
the blanks required herein, and upon surrender to the Home Office of this 
Policy and all Receipt Books, The Amount Stipulated in said Schedule. Pro- 
vided, however, that no obligation is assumed by the Company prior to the date 
hereof, nor unless on said date the insured is alive and in sound health. 


Schedule (above referred to) 


Name of Insured Name of Beneficiary 
Willie K. Foster Georgia Etta Foster 


Age Next Birthday Weekly Premium Amount Payable if death occurs 
12 years 25 cents within six months from date 
hereof $700.00” 

Amount payable if death occurs 

thereafter 700.00" 


On the reverse side of the first page of the policy numerous eerenmants 
and conditions, privileges and concessions are listed, but the following are the 
only ones material to the issues involved on this appeal: 

“Agreements and Conditions 

“Fourth: in the event of the death of the Insured while this Policy is in 
force, the Company will pay the sum of money due hereunder to the beneficiary 
named in the schedule on the first page hereof, or endorsed hereon, if living; 
if not living, to the Insured’s Executors, Administrators, or Assigns. Or in the 
event the beneficiary is a minor, the Company may pay the insurance to the near- 
est blood relative, or husband or wife of the beneficiary as trustee for the bene- 
ficiary. Or in the event the insurance is payable to the Insured’s estate, the com- 
pany may pay it to any blood relative or husband or wife who makes claim 
for the insurance and submits satisfactory evidence of having incurred expense 
on account of the death of the insured.” 
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“Privileges and Concessions 
“Grace in Payment of Premium—Should the insured die while the premiums 
on this policy are in arrears for a term not exceeding four weeks, the Company 
will pay the benefits provided herein subject to the conditions of this Contract 
and subject to deduction of premiums in arrears. 
“Reinstatement—The insured out of benefit may be reinstated upon payment 
of back premium in full, and upon passing a satisfactory medical examination 
ut such an examination may be waived by the Company if it desires to do so). 
* * 

“Exchange for Ordinary Policv—On the fifth anniversary from the date 
hereof, or at any time thereafter, provided the premiums have been properly paid 
and while this Policy is in force, the Company will credit the full amount of the 
Legal Reserve on this policy, at the time of such surrender to the payment of 
premiums on a new Ordinary Policy, subject to the following provisions: 

“Provided that the then age of the Insured is not less than ten years at 
next birthday, and upon application by the insured and upon surrender of this 
Policy and all Premium Receipt Books, and upon receipt of evidence of insur- 
ability satisfactory to the Company. 

“The Ordinary Policy (on any Plan of Ordinary Life Insurance then issued 
by the Company) to be issued based on the age of the Insured attained at the 
time of such surrender; 

“And provided that such new Policy shall be for a sum of not less than One 
Thousand Dollars ($1,000.00) and that if the amount of Legal Reserve hereunder 
be not sufficient to pay the first year’s premium on such new Policy, the balance 
thereof shall be paid to the company in cash. * * * 

“Whole Life—Free Policy 

“(1) At any time after premiums have been paid hereon for three full 
years, and while this Policy is in force, the Company will, upon written applica- 
tion to the Home Office upon blank furnished by the Company accompanied by 

‘this Policy and all Receipt Books, grant the Insured a Free Policy of life insur- 
ance, payable at the same time and under the same conditions as this Policy, but 
upon which no further payment of premiums shall be required, in accordance 
with the following table.” 

Following that is a table which shows that at the age of 18 years, which was 
the age of the insured at the time of her death, she would have been entitled 
to a whole life paid-up policy for the sum of $60.65. 

Following that table are these stipulations: 

“(1) Cash Value—At any time after Premiums have been paid for ten full 
years hereon and while this Policy is in force, the Company will upon application 
upon blank furnished by the Company, and upon surrender of this Policy and 
all Receipt Books to the home office, pay the Insured as a Cash Surrender 
Value an amount, as indicated in the above table. 

“Values in the above table are based on the American Experience Table of 
Mortality with interest at 3% per centum per annum. 

“Note—The table above is based on a weekly premium of five cents. The 
values of this Policy are proportionate to the premium. If the premium is ten 
cents, the values should be doubled. If twenty-five cents, they should be multi- 
plied by five and so on. 

“Note—Cash Surrender and Free Policy values for subsequent years will b: 
furnished on request. 

“Any indebtedness against this Policy will operate to reduce the above 
guarantees.” 

Plaintiff alleged that all premiums required were duly paid each and every 
week through August 1, 1932. A copy of the policy sued on was attached to 
her petition as an exhibit. 

It was alleged in the petition that the insured died on or about August 5, 
1934; that on October 15, 1934, proof of death of the insured was furnished to 
the defendant in accordance with the requirements of the policy, and claim 
made thereon for the $700, that on November 23, 1934, the defendant tendered to 
plaintiff the sum of $50 in full settlement of its liability under the policy, which 
plaintiff refused, and thereafter this suit was instituted on July 24, 1935, follow- 
ing which the defendant tendered into court the sum of $60.65 as full payment 
of the amount claimed by plaintiff in the suit. 


(I 
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It was further alleged that the policy was in full force and effect at the time 
of the death of the insured; that the same had not theretofore been surrendered 
for its cash value, nor for paid-up insurance; and upon the death of the insured 
the defendant became obligated to plaintiff for the payment of the $700 stipulated 
in the face of the policy. 

There were further allegations of the refusal of plaintiff’s demand, claims 
for the statutory penalty of 12 per cent. for such refusal, and the attorneys’ 
fees which were awarded by the court in the judgment rendered. 

In a separate count, and as an alternative to the first count, plaintiff sought 
a recovery of the $60.65 as the amount of paid-up insurance if she is not 
entitled to recover the face of the policy as prayed for in the first count of her 
petition. 

The defendant alleged that the payment of the weekly premium on the policy 
ceased on August 1, 1932, and by reason thereof its agreement to pay the bene- 
ficiary the sum of $700 upon the death of the insured became a nullity. 

Defendant further invoked the provisions of the policy under the heading 
“Whole Life—Free Policy,” shown above, followed by allegations that even 
under those provisions the defendant did not become liable to pay plaintiff any 
sum of money because of the failure of the insured or beneficiary to make appli- 
cation to the home office of the company for a paid-up free life policy as therein 
provided; notwithstanding which the defendant tendered into court the sum 
of $60.65 as full payment under that provision of the policy as though the same 
had become a binding contract. 

The following is the written agreement between the parties made upon the 
trial of the case: 

“It is agreed between the parties that the defndant, American National 
Insurance Company, on the 15th day of November, 1926, issued an industrial 
insurance policy No. 490585, insuring the life of Willie K. Albert (Foster) for the 
benefit of Georgia Etta Foster, at the then age of twelve years, on a twenty- 
five cents per week insurance premium, payable weekly, providing for payment 
to the beneficiary in the event of the death of the insured of $700.00. The 
original policy of insurance is attached hereto and made a part hereof for all 
purposes. 

“It is agreed that regular weekly premiums of 25 cents per week was paid 
by the insured for the period of five (5) years and thirty-seven (37) weeks, and 
that after the week of August 1, 1932, no premium payments were made by any 
one on the policy of insurance herein referred to; that on or about August 8, 
1934, Willie K. Albert (Foster) died, and that on the 15 day of October, 1934, 
the plaintiff herein, Georgia Etta Foster, filed proof of death and claimant’s state- 
ment as provided for in the death, and made demand on the defendant herein, 
American National Insurance Company, for the amourit claimed to be due her under 
the policy; that the defendant Company has tendered into court the sum of $60.65 
as the sum of money contended by them is due and payable to the beneficiary 
under the terms and conditions of the policy in question. This tender has been 
refused by the plaintiff herein upon the contention that the face amount of the 
policy under the facts and circumstances of the case_is $700.00. 

“The sum of $60.65 was tendered by defendant*Company after this suit was 
filed upon this policy, the said defendant having theretofore tendered the sum 
cf $50.00. 

“It is agreed between the parties that the controversy presents one question 
of law: 

“ ‘Does the policy in question contain such provisions as provide, in the event 
of default in premium payments after premiums shall have been paid for three 
full years, to secure to the owner of the policy a stipulated form of insurance, 
the net value of which shall be at least equal to the reserve at the date of the 
default on the policy?’ 

“It is agreed between the parties that at the time of default in the payment 
ot premiums by the insured or beneficiary under this policy adequate legal 
reserve under the provisions as provided by law had accrued to the policy in 
question to have extended the face amount of the policy on extended term insur- 
ance basis for the period of time between the default in payment of premium 
and the death of the insured, but it is not agreed by the defendant that the policy 
contained any provision providing for extended term insurance; but only that 
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ufficient legal reserve had accrued which would under extended term insurance 
pay the premium thereon for the term of two years and four days. 

“It is agreed between the parties that the whole life free policy face amount 
under the facts and circumstances of this case would amount to the tender 
$60.65. 

“It is not agreed by the plaintiff, however, that this is the only form of 
insurance payable under this policy; that in fact it is the contention of the plain- 
tiff that the legal reserve should have been applied not to the ‘whole life free 
policy’ plan as stipulated in the policy contract, but should be applied to the 
purchase of extended term insurance. 

“The Insurance Commission of Texas ruling is as follows: ‘Policies of 
industrial insurance are not subject to provisions of subdivision 7, 8 and 9 of 
article 4732, R.C.S.Texas, 1925, above referred to.” 

The case was tried without a jury, and findings of fact and conclusions of 
law filed by the trial judge appear in the record. The findings of fact include 
those embodied in the written agreement of the parties. Also that the insured 
did not make any application for a whole life free policy and other facts war- 
ranting a recovery of the 12 per cent. statutory penalty and attorneys’ fees 
awarded, none of which is challenged here. The court’s conclusions of law are 
as follows: 

“This Court finds that as a matter of law that the policy in question did not 
contain a provision, which in event of default of premium payments after pre- 
miums shall have been paid for three full years, shall secure to the owner of 
the policy a stipulated form of insurance, the net value of which shall be at least 
equal to the reserve at the date of default on the policy and on any dividend addi- 
tions thereto in compliance with subdivisions 7, 8 and 9 of article 4732 of the 
Revised Civil Statutes of Texas for 1925, nor did it contain provisions substan- 
tially as provided for in the said Sections of said Article, because the provisions 
as contained in the policy in question providing for ‘Whole Life Free Policy’ 
is subject to a condition precedent in that the beneficiary or insured is required 
in order to secure such policy to apply for the same in writing to the Home Office 
of the Company upon blank to be furnished by the Company accompanied by 
the policy in question and all receipt books. 

“II. The Court further finds as a matter of law that in the absence of such 
provisions in said policy as is required by subdivision 7, article 4732, Revised 
Civil Statutes of Texas for 1925, the plaintiff herein has the right to elect to 
have the legal reserves under the policy at the time of the death of the insured 
applied to extended term insurance; extending the term of the policy herein 
sued upon for at least a period of two years and four days intervening between 
the default in premium payment and the death of the insured; and that by virtue 
thereof the plaintiff is entitled to recover the face amount of the policy in ques- 
tion, $700.00; together with the penalty and attorney’s fee as is fully set out in 
a judgment in this court rendered, to which reference is here made for all 
purposes, 

“TII, The Court finds as a matter of law that the ruling of the Insurance 
Commissioner of Texas, relating to industrial policies as introduced by the 
defendant, does not control and is in direct conflict with the express statute of 
subdivision 7, article 4732, Revised Civil Statutes of Texas, 1925.” 

[1] Cessation of payments of weekly premiums on August 1, 1932, did not 
of itself terminate the policy and work a forfeiture of plaintiff’s right of recovery 
because as shown in the agreement of counsel, copied above, the defendantt then 
had in hand cash reserves to which the insured was entitled sufficient to pay all 
the premiums accruing thereafter up to the date of her death; and it was the 
duty of defendant to so apply those reserves to avoid a forfeiture or lapse of 
the policy; and that, too, in the absence of any direction so to do by the insured. 
24 ‘lex.Jur. § 27, p. 702, § 189 p. 863; Sterling Mutual Life Ins. Co. v. State 
Nat. Bank (Tex.Civ.App.) 62 S.D.(2d) 541;: Timmerman vy. Bankers’ Reserve 
Life Co., 122 Tex. 603, 63 S.W.(2d) 687; Sovereign Camp, W. O. W. v. Cayton, 
(Tex.Civ.App.) 74 S.W(2d) 158: Bankers’ Reserve Life Co v. Springer (Tex. 
Civ.App.) 81 S.W.(2d) 756; American Ins. Co. v. Hopkins (Tex.Civ.App.) 89 
S.W.(2d) 293; Illinois Bankers Life Assur. Co. v. Payne (Tex.Civ.App.) 93 
S.W.(2d) 576; Kurth v. National Life & Acident Ins. Co. (Tex.Civ.App.) 79 
S.W.(2d) 338. 





94 The Insurance Law Journal, Vol. 90 | Jan., 1938 


By reason of those accumulated reserves the policy was still a valid and 
subsisting contract at the time of the death of the deceased, and therefore plaintiff 
was entitled to recover the $700 under the plain and unconditional stipulations on 
the first page of the policy and the “fourth” subdivision on the reverse side 
thereof, copied above. 

[2] Other stipulations in the contract giving to the insured certain privileges, 
such as exchange of policy for an ordinary life insurance policy of different terms 
from the one sued on; right of reinstatement after the policy becomes lapsed; 
grace allowed for payment of premiums after they are in arrears; and right to 
a whole life free policy after premiums paid for three years and while the policy 
is in force, were all for the benefit of the insured and not in the interest of the 
defendant; and none of those privileges was ever claimed by the insured; nor 
was the suit based on any of the rights so given. The right to claim those privileges 
was optional to the insured, and the defendant could not take advantage of her 
failure to assert such rights and thus defeat its obligation to pay the face of the 
policy. And the same is true of subdivisions 7, 8, and 9 of article 4732, Vernon’s, 
Tex.Civ.Statutes, if those provisions should be read into the contract. Gilley v. 
Missouri State Life Ins. Co., 1116 Tex. 43, 273, S.W. 825, 285 S.W. 807; Manhattan 
Life Insurance Co. v. Wilson Motor Co. (Tex.Civ.App.) 75 S.W.(2d) 721. 

It is therefore unnecessary to determine the merits of any of appellant’s 
propositions based on assignments of error, appearing in its briefs, and on which a 
reversal of the judgment is sought, reading: 

“1 A policy of insurance complies with the statutory requirements of subdivi- 
sions 7, 8 and 9, article 4732, R.C.S.1925, when it provides for a conversion of 
the policy into either of the customary forms of non-premium paying insurance. 

“2. A provision that the insured may demand extended term insurance in lieu 
of Paid-up insurance as stipulated in the policy cannot be read into the policy 
of insurance by operation of law. 

“3. Policies of industrial insurance are not required to comply with the provi- 
sions of article 4732, Revised Civil Statutes of Texas, 1925, but such policies are 
issued under the approval of the Insurance Commission of the State under the 
provisions of article 4750, Revised Civil Statutes of Texas, 1925.” 

For the reasons stated, the judgment of the trial court was correct, irrespective 
of the theory upon which the same was rendered, as reflected in the court’s conclu- 
sions of law, the merits of which it is unnecessary to determine, and therefore 
it is affirmed. 3 Tex.Jur. § 792, p. 1129. 


NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN., 
v. JACKSON. No. 13570. 
Court of Civil Appeals of Texas. Fort Worth. June 25, 1937. 
Rehearing Denied Sept. 10, 1937. 
108 Southwestern Reporter (2d) 738. 
1. BENEFICIARY. 

Sole heir of insured, upon whose estate following his death no administration 
was had or necessary, had legal capacity to institute suit for her own benefit 
against insurance company to recover death benefits of life policy, the benefiiacry 
named in which had died before insured. 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 

4. SETTLEMENT. 


Insurance company, which had settled with plaintiff for death claims upon two 
policies, was not entitled to directed verdict in suit on third policy notwithstanding 
that on redirect examination by her own counsel plaintiff, who was an old illiterate 
negro, testified that deceased carried no other insurance on his life than those two 
policies. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

5. PROOF OF LOSS. 

Insurer’s failure to comply with request to furnish blank proofs of death, 
because of claim that policy had lapsed, thereby waived its right to complain of 
failure to furnish such proofs of death. 


(For other cases, see Insurance, Dec. Dig. § 558[4].) 
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6. PROOF OF DEATH. 

Under the common law, it was incumbent upon the beneficiary of a life policy 
to make proof of death within a reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from Denton County Court; Geo. P. Elbert, Judge. 

Action by Liddie Jackson, a feme sole, against the National Life & Accident 
Insurance Company of Nashville, Tennessee. Judgment for plaintiff, and defendant 
appeals. 

\ffirmed. 

James D. Buster, of Sherman, for appellant. 

Geo. M. Hopkins, of Denton, for appellee. 

Dunkuin, Chief Justice. 

The National Life & Accident Insurance Company has appealed from a judg- 
ment in favor of Liddie Jackson for the death benefit stipulated in a policy of 
insurance issued to Cap Taylor, deceased. The policy was dated February 14, 
1916, and stipulated for the payment of $99.75 as a death benefit to Hattie Arnold. 
The beneficiary died before the death of the insured and, therefore, the death 
benefit inured to the heirs of the insured. The record shows that Liddie Jackson 
was the sole heir of Cap Taylor, who was her son; and no administration was 
had upon his estate, nor was there necessity therefor. 

Plaintiff’s claim of the death benefit was as the sole heir of Cap Taylor. 
However, the policy bears an indorsment on its face, signed by the president of 
the company, reading: “Beneficiary changed to Liddie Jackson, March 31, 1916.” 

{1] Under the facts stated, appellant’s contention that plaintiff was without 
legal capacity to institute suit for her own benefit is without merit. 

{2| Plaintiff's testimony that she and deceased paid all dues accruing on 
the policy each week as they fell due until the death of the insured was not subject 
to the objection that it was a conclusion and founded on hearsay. 

[3] The question propounded to McNeely, superintendent of the life insurance 
company, if he did ngt attempt to induce plaintiff to take the policy out of the 
hands of her attorney and make a settlement with witness, was answered by the 
witness in the negative. The objection urged to the question was that it was an 
effort to prove an offer of compromise and therefore prejudicial. Since McNeely 
had testified that this policy had lapsed, we do not believe the mere propounding 
of this question to him, on cross-examination, for the purpose of contradiction 
of that testimony, shows reversible error. 

[4] The record shows a settlement made by defendant with plaintiff for death 
claims upon two policies in the name of Cap Taylor, the insured named in the 
policy in controversy here, but of different numbers, and on redirect examination 
by her counsel, plaintiff testified that deceased carried no other insurance on his 
life than those two policies. However, Kate Grisby, sister of plaintiff, testified 
that she lived next door to plaintiff and her family for a number of years, having 
an intimate knowledge of their affairs, and remembered that Cap Taylor carried 
three insurance policies with the defendant and that the premiums on all of them 
were paid promptly each week, and that plaintiff was the beneficiary in two and 
Harrie Arnold in the third. And plaintiff further testified that she and Cap 
Taylor kept up all payments of premiums on the policy in suit until the death of 
the insured. 

We cannot say that the judgment of the trial court in favor of plaintiff was 
without support of competent evidence on this controverted issue of fact, and 
therefore the court erred in refusing defendant’s request for an instructed verdict 
in its favor. The jury had the witnesses before them and the testimony showed 
that plaintiff was an old, illiterate negro. Whether or not the finding of the jury 
on that issue was so contrary to the great preponderance of the evidence as to 
indicate bias or prejudice in the minds of the jury in favor of plaintiff, requiring 
a reversal of the judgment, is not presented by any assignment of error. 

[5] No proof of death of the insured was ever furnished the defendant in 
connection with a claim of the benefits under the policy in controversy; but the 
record shows that proof of his death was furnished by Liddie Jackson, plaintiff 
in this suit, on two other policies in the name of deceased, on November 23, 1933, 
the death of Cap Taylor occurring on November 13, 1933, and defendant paid 
to plaintiff benefits under both of those policies, as shown by her receipts therefor, 
appearing in the record. On May 28, 1934, counsel for plaintiff addressed a 
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letter to defendant at its home office in Nashville, Tenn., stating that Cap Taylor, 
the insured in the policy in question, had died on November 19, 1933; that plaintiff 
was entitled to the death benefit named therein as sole heir of Ca Taylor, since 
the beneficiary named in the policy had died prior to the death of the insured, and 
requesting blank proofs of death to be filled out and furnished to defendant. The 
detendant failed to comply with that request because of its claim that the policy 
had lapsed; and according to a well-settled rule of decisions, the insurer thereby 
waived its right to complain of failure to furnish such proofs of death. And for 
the same reason the court did not err in overruling defendant’s special exception 
to allegations of those facts in plaintiff’s petition. Springfield Fire & Marine Ins. 
Co. v. Whisenant (Tex.Civ.App.) 245 S.W. 963, and cases there cited; Simmons 
v. Western Indemnity Co. (Tex.Civ.App.) 210 S.W. 713; 7 Cooley’s Briefs on 
Insurance, pp. 5917, 5997, 

[6, 7] There is no stipulation or condition in the policy fixing a time limit for 
furnishing proof of the death of the insured. It embodies this agreement: “The 
National Life and Accident Insurance Company does hereby agree, subject to the 
conditions herein, to pay to the beneficiary the amount of death benefit provided 
herein within twenty-four (24) hours after due proof of death has been furnished 
the Company.” Of course, under common-law rules, it was incumbent upon the 
beneficiary to make such proof within a reasonable time, but that issue was not 
submitted or requested to be submitted as a defense to plaintiff’s suit, and, there- 
fore, was waived; even if it be said that the proof of death theretofore made to 
collect benefits of the other two policies relieved plaintiff of the burden to make 
the same proof again in order to collect under the policy in suit. 

All assignments of error are overruled, and the judgment of the trial court 
is affirmed. 


JEWELL v. EQUITABLE LIFE ASSUR. SOC. 
Supreme Court of Appeals of Virginia. Sept. 23, 1937. 
193 Southeastern Reporter 713. 
TOTAL DISABILITY. 

In action for benefit payments under life policy for permanent total disability, 
whether insured was suffering from nephritis was question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

EXAMINATION. 

Where record in action for permanent total disability benefits under life policy 
showed tat insured greatly decreased in weight in short period of time, that 
insurer recognized disability for 11 months and, though advised by its physician, 
insurer failed to have insured examined and that in conflict of testimony as to 
diagnosis of insured’s disability jury accepted diagnosis of insured’s physician 
whose testimony was not impeached, order of trial court setting aside verdict for 
insured on ground that it was contrary to evidence was error. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Error to Circuit Court, Buchanan County; A. G. Lively, Judge. 

Action by Artemus B. Jewell against the Equitable Life Assurance Society. 
Judgment for defendant, and plaintiff brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Eg- 
gleston, and Spratley, JI. 

I. M. Lambert, of Grundy, and Roland E. Chase, of Clintwood, for plaintiff in 
error. ‘ 

B. S. Gore, of Bristol, F. H. Combs, of Grundy, and Robert L. Pennington, of 
Bristol, for defendant in error. 

CAMPBELL, Chief Justice. 

Plaintiff in error brought an action at law against the defendant in error to 
recover upon an insurance policy issued by the defendant and dated the 25th day 
of October, 1932. 

The pertinent provision of the contract was the agreement of the defendant 
to pay to the plaintiff the sum of $50 per month, in the event that plaintiff during 
the life of the policy should become permanently and totally disabled as set forth 
in the contract of insurance. 


The basis of recovery is set forth in the notice of motion as follows: 


him 
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“The said plaintiff became totally and permanently disabled, as defined and 
set out in said contract of insurance in the month of March, 1933, and said 
defendant paid to said plaintiff the said disability income of Fifty Dollars per 
month from said month of March, 1933, to January 15th, 1934, but notwithstanding 
said total permanent disability of said plaintiff continued from said March, 1933, 
down to the present time, the said defendant has failed, neglected and refused 
to pay same, since the 15th day of January, 1934; and there is now due to said 
plaintiff from said defendant, 14 monthly payments to March 15th, 1935, making 
a total of $700.00; and the said defendant collected said annual premium on said 
insurance contract on the 17th day of April, 1934, of $214.15, notwithstanding such 
premium was not under said contract, required to be paid by said plaintiff to said 
defendant during the continuance of said total permanent disability, therefore, 
said plaintiff is entitled to recover back from said defendant, in addition to said 
$700.00, said premium paid April 17th, 1934, of $214.15, making a total of $914.15; 
and in addition thereto, said plaintiff has paid out expenses in connection with 
examinations amounting to $85.85 making said total amount of $1,000.00 claimed 
by said plaintiff against said defendant.” 

When the case was called for trial, defendant filed a Written plea, denying 
its indebtedness to the plaintiff. The record fails to show that plaintiff was 
called upon for a bill of particulars, or that grounds of defense were called for. 
Upon the general allegation that plaintiff was entitled to recover on the ground 
of permanent and total disability, issue was joined. 

[1] There have been two trials of the case by a jury, each of which resulted 
in a verdict for the plaintiff. The evidence upon the first trial is not made a part 
of the present record, and therefore cannot be considered in determining the correct- 
ness of the action of the trial court in sustaining the motion of the defendant to 
set aside the verdict rendered by the jury in the second trial and entering judgment 
for the defendant. 

The main assignment of error is that the trial court erred in setting aside the 
verdict of the jury on the ground that it was contrary to the evidence and was 
without evidence to sustain it. 

Plaintiff, at the time of the issuance of the insurance policy was 38 years of 
age: he was, as the evidence shows, in good health; weighed 188 pounds ; and 
had for a period of 15 years followed his chosen profession as a civil engineer. 
In March, 1933, plaintiff, as shown by his evidence became totally and permanently 
disabled. His weight decreased from 188 pounds to 150 pounds. 

After receipt of notice of plaintiff’s disability, the defendant directed him 
to its physician for an examination. The report of this examination is not filed 
in the record, but it does appear that beginning on March 15, 1933, and ending on 
January 15, 1934, the plaintiff received the sum of $550. It also appears that, 
prior to the examination of plainitff by Dr. Showver, plaintiff was, at the direction 
of defendant, examined by Dr. J. G. Storie. As a result of that examination, 
Dr. Storie wrote the following letter to defendant : 

“Nov. 17, 1934 
“The Equitable Life Assurance Society of the United States, 
“393 Seventh Avenue, 
“New York. 

“T am writing you about disability claim No. 8431703, of Artemus B. Jewell. 

“This man has some obscure” (trouble) “which I have not been able to locate 
and he keeps on the downward trend, and it would be my advice for you to send 
him to some hospital for observation. 

“Yours very truly, 
“J. G. Storie, M. D.” 

The record shows that no action was taken by the defendant in regard to 
plaintiff’s condition. However, it is shown by the evidence of plaintiff that he 
placed himself in the care of Dr. R. F. Farley for treatment. The evidence of 
Dr. Farley discloses that he is 49 years old; that he is a graduate of the University 
of Louisville, Ky., which is a class A medical school; that he engaged in the 
practice of medicine and surgery in June, 1912; that he was a captain in the 
medical corps during the World War and served as such for 18 months in 
France; that during such service he was for a period of 6 months with a “G. 
U.” outfit; that he is a member in good standing of the West Virginia Medical 
Association; and that he is a physician for three coal companies operating in 
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West Virginia. Dr. Farley further testified that while plaintiff was under his 
care for treatment he examined him twenty-five or thirty times; that he made 
several examinations of the urine and found “sugar and albumen in the urine”; 
that in making this test he followed the Fehling test for sugar and a nitric acid 
test for albumen; that he placed plaintiff on a strict diet, avoiding food containing 
starch and sugar. During the examination of Dr. Farley, he was asked the follow- 
ing question and made the following answer: 

“Q. Well, state in a general way what you found to be wrong, if anything, 
with Mr. Jewell in these various examinations which you gave him? 

“A. I found him with high blood pressure and a heart and kidney condition 
and nervousness.” 

This answer denotes the only specific diagnosis of Dr. Farley. He was not 
requested, on cross-examination, to enlarge upon this statement. He was, 
however, cross-examined as to whether or not he made a blood test in order to 
diagnose the extent of plaintiff’s kidney trouble, and stated that in an acute kidney 
condition such an examination was not necessary and therefore no such examination 
was made. 

In rebuttal of plaintiff’s case, the defendant introduced evidence to show that 
during plaintiff’s alleged disability he at times drove an automobile and took an 
occasional drink of liquor. 

The crux of the defense relied upon by the defendant is the evidence of Dr. 
W. R. Williams and Dr. W. H. Sears. In brief, they stated that they examined 
the plaintiff in July, 1935. As a result of this examination they found no indication 
whatever that plaintiff then had or had ever had nephritis, or, in the language 
of the layman, a chronic condition of the kidneys, that nephritis was an incurable 
disease, and that at the time of the examination made by them plaintiff did not 
have anything the matter with him. 

The trial court, in a written opinion, accepted the testimony of these two 
eminent physicians and said: 

“Eminent physicians testify that plaintiff does not have and has never had 
Bright’s disease and that they find no support for his claim that he is totally or 
permanently disabled. 

“It is thought that the evidence is insufficient to support the jury’s verdict.” 

It is this conclusion which is here attacked. 

[2] Whatever may have occurred in the first trial of this case to lead the trial 
court to the conclusicn that the claim of plaintiff was based upon the fact that 
his disability was due to nephritis or Bright’s disease, and that such a condition 
never existed, there is, in our opinion no basis for such a conclusion in the record 
before this court. Even though we should concede that the evidence is conflicting, 
the conflict was a question to be settled by the jury and not by the court. However, 
we do not comprehend any conflict as displayed by the record. 

[3] Dr. Farley stated that the plaintiff had high blood pressure, a heart and 
kidney condition, was in a nervous condition during the period of his disability, 
and that he treated him for an acute kidney trouble. The statement of the two 
eminent physicians called as witnesses by the defendant testified that plaintiff 
was never afflicted with nephritis. Whatever the correct diagnosis of plaintiff's 
disability may or may not be, it is indisputable that the record shows that plaintiff, 
a robust man, decreased 38 pounds in weight in a short period of time; that 
defendant recognized his disability for a period of 11 months; that, though 
advised by its own doctor to have plaintiff examined, it failed to do so; and that 
the jury accepted the diagnosis of Dr. Farley, who appears in this record as an 
unimpeached witness. 

The judgment of the trial court will be set aside and annulled and the verdict 
of the jury will be reinstated and judgment entered thereon in this court. 

Reversed. 
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MORROW v. MUTUAL CASUALTY CO. OF CHICAGO. No. 898. 
District Court, E. D. Kentucky, at Lexington. Aug. 7, 1937. 


20 Federal Supplement 193. 
1. JURISDICTION. 


Generally, federal court's jurisdiction is determined by amount claimed in 
petition; sum demanded, not sum recovered, recoverable or admitted, being amount 
in dispute, unless law provides different rule, applicable to case, for ascertainment 
of value of matter in controversy, or amount claimed is so obviously fictitious 
as to show mere colorable enlargement of claim to create jurisdictional amount 
(Jud.Code §§ 24, 28, as amended 28 U.S.C.A,. 8§ 41, 71). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. CONTROVERSY. 

The value of matter in controversy for purpose of determining whether fed- 
eral court has jurisdiction on ground of diversity of citizen is walue of that 
which plaintiff seeks to recover or defendant will lose if complainant obtains 
recovery sought (Jud.Code §§ 24, 28, as amended, 28 U.S.C.A. §§ 41, 71). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. AMOUNT IN CONTROVERSY. 

The claim of one suing for $5,000 payable under life insurance policy issued 
by foreign corporation was for amount within federal court’s jurisdiction, even 
if defendant’s offer to pay $3,000 in full settlement of claim was equivalent to 
acknowledgment of unconditional liability to such extent (Jud.Code §§ 24, 28, 
as amended, 28 U.S.C.A. §§ 41, 71). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Action: by Pearl Morrow against the Mutual Casualty Company of Chicago. 
On plaintiff's motion to remand the action to a state court. 

Motion overruled. 

Swinford, Swinford & Sims, of Cynthiana, Ky., for plaintiff. 

Bruce & Bullitt, of Louisville, Ky., for defendant. 

Forp, District Judge. 

This action was brought in the circuit court of Harrison county, Kentucky, 
to recover upon an insurance policy issued by the defendant company, by the terms 
of which the defendant insured the plaintiff's deceased husband, Middleton S. 
Morrow, against accidental death. 

The plaintiff is a citizen of Kentucky, and the defendant is a foreign cor- 
poration incorporated under the laws of the State of Illinois. 

The petition shows that during the life of the policy the assured sustained 
accidental injuries resulting in his death. 

It is further alleged in the petition that, some time after receiving proof of 
loss, the defendant notified the plaintiff that, on account of the fact that the 
assured was engaged in an occupation other than that shown by his application 
attached to the policy, the company was liable for only $3,000, and offered to pay 
her that sum upon the condition that she accept it in full and final settlement. 
She declined to accept the offer upon the conditions attached and instituted this 
suit to recover the full amount of $5,000, the principal sum payable under the 
terms of the policy. 

The petition states that plaintiff is willing to accept the tendered check for 
$3,000 and credit her claim to that extent only in the event, however, that the 
condition, providing that her acceptance be in full settlement, be removed. 

By appropriate proceedings taken by the defendant, the action has been 
removed to this court on the ground of diversity of citizenship, and it is now 
submitted upon the plaintiff's motion to remand. 


The motion to remand rests solely upon the ground that, since it appears 
from the petition the defendant has acknowledged its obligation under the policy 
for $3,000, the court is not called upon to concern itself in any way with that 
portion of the claim, and the real and only controversy is that which arises over 
the additional claim of $2,000. Hence, it is insisted the sum or value of the matter 
in controversy is less than the amount requisite to confer jurisdiction upon the 
federal court under sections 24 and 28 of the Judicial Code, as amended (28 
U.S.C.A. §§ 41 and 71), whereby federal jurisdiction on the ground of diversity 
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of citizenship is limited to cases “where the matter in controversy exceeds, exclu- 
sive of interest and costs, the sum or value of $3,000.” 

If it be conceded that the conditional offer of the defendant to pay $3,000 
in full settlement of the claim is equivalent to an acknowledgment of unconditional 
liability to that extent under the contract, and that such admission is sufficient 
to preclude any defense on the part of the defendant to that portion of the 
amount sued for, nevertheless the fact remains that the defendant has paid no 
part of the claim and is sued for the whole of it. 

[1, 2] It is the general rule that jurisdiction of the federal court is deter- 
mined by the amount claimed in the petition. Nathan v. Rock Springs Distilling 
Co., 10 F.(2d) 268 (C.C.A.6). “The value of the matter in controversy is the 
value of that which the complainant seeks to recover, or the value of that which 
the defendant will lose if the complainant obtains the recovery he seeks.” Hughes, 
Federal Practice, p. 317, art. 422. “Upon all questions of jurisdiction, the sum 
demanded, not the sum recovered, recoverable, or admitted is the amount in 
dispute.” Hampton Stave Co. v. Gardner (C.C.A.) 154 F. 805, 806. 

The only exception to this rule seems to be where, due to the nature of the 
action, the law provides a different rule, applicable to the case, for ascertainment 
of the value of the matter in controversy (Wilson v. Daniel, 3 Dall. 401, 407, 
1 L.Ed. 655), or where the amount claimed in the petition is so obviously fictitious 
as to show a mere colorable enlargement of the claim to create jurisdictional 
amount. Bowman vy. Chicago & N. W. Ry. Co., 115 U.S. 611, 6 S.Ct. 192, 29 L.Ed. 
502; Lee v. Watson, 1 Wall. 337, 17 L.Ed. 557 

Regardless of the extent to which the def fendant may have acknowledged the 
debt, the fact that it has refused to pay even that much or any part of it, except 
upon untenable conditions, makes the suit necessary in order to enforce payment 
ot the admitted as well as the disputed portion of the claim. 

The Supreme Court In re Metropolitan Ry. Receivership, 208 U.S. 90, 108, 
28 S.Ct. 219, 223, 52 L.Ed. 403, said: “It is not necessary that the defendant 
should controvert or dispute the claim. It is sufficient that he does not satisfy 
it. It might be that he could not truthfully dispute it, and yet, if from inability, 
or, mayhap, from indisposition, he fails to satisfy it, it cannot be that because the 
claim is not controverted the Federal court has no jurisdiction of an action brought 
to enforce it. Jurisdiction does not depend upon the fact that the defendant denies 
the existence of the claim made, or its amount or validity. If it were otherwise, 
then the circuit court would have no jurisdiction if the defendant simply admitted 
his liability and the amount thereof as claimed, although not paying or satisfying 
the debt. This would involve the contention that the Federal court might be 
without jurisdiction in many cases where, upon bill filed, it was taken pro confesso, 
or whenever a judgment was entered by default. These are propositions which, 
it seems to us, need only to be stated to be condemned.” 

{3, 4] The plaintiff's claim is for an amount clearly within the jurisdiction 
of the federal court. It is wholly unsatisfied. Obviously, federal jurisdiction is 
not lost or impaired merely because the defendant admits or acknowledges liability. 
To hold otherwise would make acknowledgment an efficient means by which to 
frustrate the exercise of jurisdiction to enforce obligations. 

The motion to remand must be overruled. Let an order be entered in accord- 
ance herewith. 


BAIN v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 33742. 
Supreme Court of Louisiana. June 21, 1937. 
Rehearing Denied July 8, 1937. 
176 Southern Reporter 129. 

2. PENALTY. 

Evidence held not to show that insurer under health and accident policies had 
reasonable grounds for delaying payments so as to be entitled to be relieved of 
statutory penalties (Act No. 310 of 1910). 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
3. DELAY. 


_ Where insurer under health and accident policies delayed in paying benefits 
for illness and injury of insured, judgment was amended to award insured, in 
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addition to amount of indemnity authorized under policy, penalties in an amount 
equivalent to indemnity (Act No. 310 of 1910). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
On Application for Rehearing. 
4. INTEREST. 

Insured could not recover interest on judgment obtained for benefits under 
health and accident policy and for penalties for delaying payment where insured 
did not originally claim interest nor amend her petition to include it (Code Proc. 
art. 157). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Twenty-First Judicial District Court, Parish of Tangipahoa; 
Nathan B. Tycer, Judge. 

Suit by Mrs. Mary T. Bain against the Life & Casualty Insurance Company 
of Tennessee. From a judgment for plaintiff, the defendant appeals. 

Amended, and atiirmed as amended. 

W. S. Rownd, of Hammond, and Jones & Stewart, of Baton Rouge, for appel- 
lant. 

\. Sidney Burns, of Lake Charles, and Allen B. Pierson, of Ponchatoula, for 
appellee. 

Ponper, Justice. 

This is a suit by Mrs. Mary T. Bain against the Life & Casualty Insurance 
Company of Tennessee on two certain insurance policies for sickness for a term 
of one week and for a term of 92 days for a fractured thigh. The defendant 
issued to plaintiff a policy and contract of insurance on December 29, 1919, calling 
for a premium of 25 cents per week and stipulating for the payment to the assured 
of $5 per week for sickness or accident. The defendant issued to plaintiff another 
policy, No. E 2099977, for a premium of 25 cents per week, agreeing to pay assured 
at the rate of $2.50 per week during sickness or accident. 

On January 15, 1934, plaintiff was confined to her bed for 7 days by illness. 
On May 14, 1934, the plaintiff was accidentally injured as a result of a fall that 
fractured her left thigh, from which accident she was confined in bed for a period 
of 92 days. Both policies were in effect and not in default at the time of the 
sickness or the injury. The plaintiff filed proof of such illness and injury on 
forms furnished by the defendant signed by herself and her physician. More than 
30 days having lapsed since filing the proof of such illness and injury, the plain- 
tiff sued the defendant in the district court and, after trial had, the lower court 
rendered judgment in favor of the plaintiff for the amount of the claims and the 
penalties. The defendant appealed from this judgment. 

Upon examination of the record, we find that the defendant filed an exception 
of no cause or right of action. The defendant contends (1) that the proceeds of 
insurance, contracted for during marriage and paid out of community funds belong 
to the community; (2) all property acquired during marriage is presumed to 
belong to the community until otherwise shown; (3) that the husband, as head 
and master of the community, should institute suits for the community. 

[1] It was held in the case of Douglass v. Equitable Life Assur. Soc., 150 
La. 519, 533, 90 So. 834, that, even though where the husband paid the premiums 
and the wife being the beneficiary that the policy was her separate and paraphernal 
property. The benefits from the instant policy would be the separate and paraphernal 
property of the plaintiff and not the property of the community, therefore the 
exception of no right or cause of action has no merit. 


[2] The defendant contends that the delay was caused by reasonable grounds 
and that they are not liable for the penalty provided for in Act No. 310 of 1910. 
The only physician who testified in the case testified positively to the illness and 
the injury. The only evidence offered to refute this was the testimony of a repre- 
sentative of the defendant company who testified that he had no actual knowledge 
of the fact and did not see the plaintiff at the time of her illness or at the time 
she was injured and confined in bed. The defendant further contended that it 
had reasonable grounds for delaying the payments of the disability benefits, for 
the reason that the husband of the plaintiff was the agent who took the applica- 
tion of the defendant for the policies and that there was collusion between the 
plaintiff and her husband at the time the policies were applied for, and that fraud 
was practiced upon the insurance company in procuring the policies. This contention 
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is not borne out by the evidence. The evidence shows that the policies had been in 
effect at the time this suit was filed fifteen and sixteen years respectively. There 
were only three witnesses who testified in the case, the plaintiff, Dr. Kevelin, and 
a representative of the defendant, except another witness who testified as to the 
value of the attorney’s fee. The only testimony offered to refute the testimony 
of the plaintiff and the physician was the representative of the defendant company 
who admitted that he had no actual knowledge of the illness or injury and had 
not seen the plaintiff during the time of the injury or illness. The physician testi- 
fied positively to the illness and injury. The proof of injury presented to the 
defendant was signed by the physician at the time notice was given to the defend- 
ant. Another contention of the defendant was that at the time the plaintiff was 
insured she had to wear a brace on one of her legs and that said infirmity, caused 
by infantile paralysis, was not made known to the defendant in the application 
for the insurance. The representative of the defendant who testified in this case 
stated in his testimony that defendant in the application in answer to one of the 
questions in the application stated “infantile paralysis, left foot smaller than 
right.” The defendant contends that this did not state that any infirmity was 
occasioned by the infantile paralysis. The physician who testified in this case said 
that the plaintiff was O. K. outside of the leg injury; in fact, that it was not an 
injury, but that it was a condition. However, since the plaintiff in her application 
for the insurance stated that she had had infantile paralysis and that one foot was 
smaller than the other and the defendant company issued the policies and the 
two policies having been in effect 15 and 16 years respectively, it could not be 
said that the defendant company was unaware and had no notice of her condi- 
tion in respect thereto. We therefore conclude that the defendant company did 
not have reasonable grounds to delay the payments herein. 

[3] The judgment of the lower court allowed the plaintiff $7.50 for the 
week’s illness and $15 per week thereafter until paid, as a penalty under the 
provision of Act No. 310 of 1910. For the injury the lower court allowed the 
plaintiff $7.50 per week for the term beginning May 14, 1934, and ending August 
13, 1934, and $15 per week beginning July 14, 1934, and continuing each week 
until paid, penalty under the provisions of Act No. 310 of 1910. The lower court 
also allowed attorney’s fees. 

The plaintiff was confined to her bed by illness during the month of January, 
1934, for a period of 7 days. Had the defendant paid the plaintiff timely, the 
plaintiff would have only been entitled to $7.50. Since the defendant did not 
pay the plaintiff within time, the plaintiff would be entitled to the amount called 
for in the policy, which is $7.50, and an amount equal to that, which is $7.50, for 
the delay in the payment under the provisions of Act No. 310 of 1910, § 3. 
tie amount that the plaintiff would be entitled to for the illness would 
be 4 

The plaintiff was injured May 14, 1934, from which injury she was disabled 
for a period of 13 weeks. Had the payments been made within time, the 
defendant would have only had to pay the plaintiff $7.50 per week for 13 weeks, 
or a total of $97.50 for the injury. Since the payments have been delayed under 
the provisions of Act No. 310 of 1910, § 3, the plaintiff would be entitled, in 
addition to the $97.50 called for in the policy, to an amount of $97.50 (being 
amount equal to the amount due as a penalty for delayed payment). In other 
words, the plaintiff would be entitled to $195 for the disability caused by the 
injury. 

The total amount due the plaintiff in this suit would be $210 for the illness 
and disability and $25 for attorney’s fees. The plaintiff is entitled to legal 
interest on $7.50 from January 22, 1934, until paid, the legal interest on $97.50 
from August 13, 1934, until paid, and legal interest on $130, being penalties and 
attorney’s fees from October 25, 1935, the date of the judgment in the lower 
court, until paid. 

The computation of the amounts due the plaintiff and the interpretation of 
the Act No. 310, of 1910, § 3, is in accordance with the doctrine laid down in 
the case of Wilkins v. Universal Life Insurance Co. (La. App.) 159 So. 185, and 
the case of Dale v. Washington National Life Insurance Co., 179 La. 928, 155 
So, 438. 


For the reasons assigned, the judgment of the lower court is amended by 
allowing the plaintiff $7.50, with legal interest from January 22, 1934, until paid, 
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997.50, with legal interest from August 13, 1934, until paid, and $130, penalties 
and attorney’s fees, with legal interest from October 25, 1935, and as amended 
the judgment of the lower court is affirmed. Defendant to pay all costs. 

On Application for Rehearing. 

Per Curiam. 

[4] We erred in allowing interest on the judgments. Plaintiff did not claim 
interest originally and did not amend her petition in order to include it. See 
article 157, Code of Practice. Our decree is therefore amended so as to exclude 
the item of interest. 

With this amendment, both applications for rehearing are refused. 


WILEY v. TRAVELERS’ INS. CO. No. 8. 
Court of Errors and Appeals of New Jersey. Sept. 22, 1937. 
194 Atlantic Reporter 59. 
INFECTION, 

In action on accident policy that insured against death resulting from bodily 
injuries effected by accidental means, but excepted death caused by any bacterial 
infection except pyogenic infection occurring “with and through accidental cut 
or wound,” death caused from general septicemia due to pyogenic infection of 
nose, caused by insured’s plucking hair from nostril contrary to physician’s advice, 
was not “accidental,” and hence not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Heher and Perskie, Justices, and Dear, Wolfskeil, and Cole, Judges, dissent- 
ing. ’ 

Appeal from Supreme Court. 

Action by Helen L. Wiley against the Travelers’ Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Lum, Tamblyn & Fairlie, of Newark (James Raymond Berry, of Newark, of 
counsel), for appellant. 

Lindabury, Depue & Faulks, of Newark (Walter F. Waldau, of Newark, of 
counsel), for respondent. 

Lioyp, Justice. 

The plaintiff below instituted the action in the present case to recover from 
the defendant the sum of $5,000 on a policy of accident insurance which provided 
ior death benetfis in case of “death resulting from bodily injuries effected directly, 
and independently of all other causes, from accidental means during the term of 
the policy.” To the obligation thus assumed there was this qualification: “The 
insurance under this policy shall not cover accident, injury, disability, death or 
other loss caused directly or indirectly, wholly or partly, by bodily or mental 
infirmity, bacterial infection (except pyogenic infection which shall occur with and 
through an accidental cut or wound) or by any other kind of disease.” 

Although the trial was commenced before a judge and jury, it was stipulated 
by counsel that its further disposition in respect to the facts and the law should 
be committed to the judge. The findings of the judge were in favor of the defend- 
ant, and from the judgment entered on these findings the present appeal is taken. 

The essential facts as found after reciting the terms of the contract were that 
the insured died on April 9, 1932, from general septicemia due to pyogenic infection 
of the nose, and that this infection entered an abrasion on the floor of the nostril 
caused by the decedent plucking a hair therefrom. The judge also found that the 
plaintiff had failed to establish that death of the insured resulted from “bodilv 
injuries effected directly, and independently of all other causes, through accidental 
means,” 

Appellant contends that the last finding was incompatible with the earlier 
conclusion and that under the law there should have been a finding in favor of 
the plaintiff. 

We think this contention is unsound. Much argument is addressed to the mean- 
ing of the word “accidental,” and in this discussion it is claimed that the proofs 
conclusively established that the cause of death was accidental within the terms 
of the policy. 

Examination and analysis of the proofs fully justify the conclusion of the 
trial judge. It was proved that a necessary result of the pulling of the hair from 
the nostril was a laceration or abrasion of the flesh of the nostril, and that as 
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incident thereto septicemia might well be expected to result. It further appeared 
that the insured had been specifically warned by his physician of the danger of 
pulling the hair from the nose and that he had thus acted despite such warning 

In this situation how can it be said that there was an accident in the lacera- 
tion of the flesh caused by the pulling of the hair? The question is not whether 


the resulting infection was to be expected, but whether the pulling of the hair 
would result in a laceration of the flesh into which the infection might enter, If 
one is using a knife and inadvertently cuts his hand, such an incident is an acci- 
dent. If, however, he deliberately cuts his hand, surely such is not an accident. 

In the present case it appeared affirmatively that the act of pulling the hair 
was deliberate. It also appeared that the insured had been cautioned of the danger 
of doing this very thing, but, whether so advised or not, he must be presumed to 
understand the natural consequence of his act, which was the laceration of the 
flesh. Whether under these proofs the judge would be obliged to find in favor 
of the defendant it is not necessary to pass upon. It is sufficient to say that, 
whatever may be said of the resulting infection, his finding as a fact that the 
injury received was not an accident was fully justified by the proofs. 

The judgment is affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Lloyd, Case, Bodine, and Donges, and Judges Wells and Rafferty—10. | 

For reversal: Justices Heher and Perskie, and Judges Dear, Wolfskeil, and 
Cole—S. 
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_. CALFEE et al. v. HOME INS. CO. No. 6814. 
United States Court of Appeals for the District of Columbia. 
Argued April 6, 1937. 
Decided May 24, 1937, 
so 91 Federal Reporter (2d) 553. 
SOLE OWNERSHIP 

Executory contract of insureds to purchase land on which building stood 
satisfied stipulation in fire policy that insureds were sole and unconditional 
owners of property in fee simple, entitling insureds to recover for fire damage 
to building. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

Error to the Municipal Court of the District of Columbia. 

Suit by Walter B. Calfee and others against the Home Insurance Company. 
Judgment for defendant, and plaintiffs bring error. 

Judgment reversed. 

Raymond M. Hudson, Minor Hudson, and Geoffrey Creyke, Jr., all of Wash- 
ington, D. C., for plaintiffs in error. 

Vincent A. Sheehy and Vincent A. Sheehy, Jr., both of Washington, D. C., 
for defendant in error. 

Before Martin, Chief Justice, and Robb, Van Orsdel, Groner, and Stephens, 
Associate Justices. 

VAN OrspeEt, Associate Justice. 

Plaintiffs in error filed a class A suit in the Municipal Court of the District 
to recover the sum of $1,000 on a policy of fire insurance written by defendant 
in error on a building located in Riverdale, Md. ; ; 

The declaration sets forth in proper form the issuance of the policy, the 
destruction of the building by fire, the proof of loss within the time required, 
and the acceptance of proof by defendant company, as well as the failure of the 
company on demand to make payment under the policy. On motion of the 
insurance company paintiffs produced an agreement for the purchase of the 
ground on which the building stood, in which it was stipulated that they should 
pay the sum of $500, payable $5 a month, starting May 1, 1933, with interest 
at 6 per cent. The contract in terms provided that when the purchase price 
was reduced to the sum of $300, the party of the first part would execute and 
deliver a special warranty deed to the plaintiffs, parties of the second part, for 
the property, free and clear of incumbrances, except as to any first mortgage 
that might be placed thereon, in an,amount not exceeding $300. 

At the time of the fire, $195 had been paid on this contract. It is not con- 
tended that there had been any failure on the part of the plaintiffs to meet the 
obligations of their contract. The sole defense of the insurance company is 
based on the following stipulation in the policy: “This entire policy shall be 
void, unless otherwise provided by agreement in writing added hereto, (a) if 
the interest of the insured be other than unconditional and sole ownership; or 
(b) if the subject of insurance be a building on ground not owned by the insured 
in fee simple.” ; 

It was contended by the insurance company that when the policy was issued 
plaintiffs were not in position to satisfy this stipulation, and at the time of the 
loss the plaintiff’s interest in the property was not that of unconditional and 
sole ownership, and that the policy was therefore void. 

Plaintiffs filed two replications in which they averred that “they were the 
owners of the premises in question under an executory contract of purchase 
therefor, and that by the provisions of said contract upon the payment of 
instalments as provided therein, they were entitled to have the said property 
conveyed to them by the record owner thereof.” 

Plaintiffs further averred that the agent of the company was fully advised 
concerning the nature of plaintiffs’ interest in said property, and was shown 
plaintiffs’ copy of the executory contract for the purchase of this land, and was 
advised by plaintiffs that they desired an insurance policy which would provide 
the protection for the building situated on the land which plaintiffs did own 
unconditionally, and that the agent advised the plaintiffs at that time that the 
policy which he would procure for them would afford such protection. 
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A motion to strike the replications was granted and leave given plaintiffs 
to file an amended replication. Plaintiffs filed their amended replication, mak- 
ing the same averments as to ownership of the premises under an executory 
contract to purchase. To this amended replication defendant filed a demurrer, 
which was sustained by the court. Plaintiffs then filed a second amended 
replication setting forth the same facts alleged in the former replications, and 
in addition setting forth that at the time of the fire $195 had been paid under the 
contract, and that all the requirements of the contract had been met; that only 
$505 remained unpaid. A motion to strike the second amended replication was 
granted, judgment was entered for the defendant, and a writ of error was 
granted to this court. 

Without stopping to consider the irregular course of pleading followed in 
the court below, it is clear that the defendant company’s sole defense is that, 
under the stipulation in the policy, plaintiffs were not the sole and unconditional 
owners of the property in fee simple at the time the fire occurred, and that 
therefore the policy is void. 

In the case of Mallery v. Frye, 21 App.D.C. 105, 118, wherein a fire insurance 
policy containing a stipulation identical with that here in question was involved, 
this court said: “This brings us to the main question, raised indirectly by the 
first instruction that was refused, and directly by the next in order,—whether 
the equitable title, sought to be established, is sufficient to satisfy the condi- 
tions of the policy respecting the ownership of the land upon which the building 
stood? We are of opinion that it is. There was no false statement of the interest 
of the insured and nothing to indicate an intention to perpetrate a fraud. His 
interest was none other than unconditional and sole. He was the owner— 
that is to say, the equitable owner—in fee simple of the ground on which the 
house was situated. The policy does not say that he shall be seized of the legal 
title in fee simple; and any doubt in respect of its meaning is to be resolved in 
favor of the insured. He was the real, sole, unconditional owner of the ground 
for all the purposes of insurance which the condition can be fairly presumed as 
intended to subserve. Apparently, these were to make sure that the insured 
shall be the one upon whom the entire loss under the policy would fall in case 
of injury or total destruction by fire. The equitable ownership in this case 
completely answers that requirement. Plaintiff’s interest in caring for the property 
was no less, and his temptation to destroy it no greater than they would have been 
had he been invested with perfect title at law as well as in equity. This view, 
which commends itself to our judgment, has the support also of weighty author- 
ity.” See Alliance Insurance Co. vy. Enders (C.C.A.) 293 F. 485; Phenix Insur- 
ance Co. v. Kerr (C.C.A.) 129 F. 723, 724, 726, 66 L.R.A. 569; Milwaukee Mechan- 
ics’ Insurance Co. v. B. S. Rhea & Son (C.C.A.) 123 F. 9, 10, 11; Concordia Fire 
Insurance Co. v. Sudduth (C.C.A.) 4 F.(2d) 525, 526; Loventhal v. Home Insur- 
ance Co., 112 Ala. 108, 20 So. 419, 33 L.R.A. 258, 57 Am.St.Rep. 17. 

The case of Dumas v. Northwestern Nat. Insurance Co., 12 App.D.C. 245, 40 
L.R.A. 358, relied upon by the defendant, does not support their position. There 
the policy provided that it should be void if “the interest of the insured be 
other than unconditional and sole ownership; * * * or if the subject of insur- 
ance be personal property and be or become incumbered by a chattel mortgage.” 
It appeared that the insured was the absolute owner of about one-half of the 
property covered by the policy. Part of the residue was incumbered by a 
chattel mortgage to secure the greater part of the purchase money yet due; part 
had been purchased on the installment plan, the vendor remaining owner until 
full payment was made; part had merely been rented. In that case the breach of 
the conditions of the policy was beyond question, and it has no bearing upon 
the case here under consideration. 

In view of the above-cited authorities, we are of opinion that the executory 
contract of the plaintiffs to purchase the land on which the building stood satis- 
fies the stipulation in question, and that the court erred in sustaining the 
demurrer to the amended replication. 

The judgment is reversed, with costs. 
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WESTCHESTER FIRE INS. CO. OF NEW YORK v. CHESTER- 
CAMBRIDGE BANK & TRUST CO. No. 6217. 
Circuit Court of Appeals, Third Circuit. July 22, 1937. 
91 Federal Reporter (2d) 609. 
1. EXPLOSION. 


Where a fire policy provided that insurer should not be liable for loss by 
explosion unless fire ensued, and then should be liable for loss by fire only, a 
further provision that insurance should cease if building should fall was not 
intended to relieve insurer of liability for loss resulting from fire if fall of build- 
ing was caused by explosion. 

The term “explosion” is a general term unlimited in its application, and 

is not restricted to explosion inherent to occupancy of premises insured 

under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

AMBIGUITY. 

Doubts or ambiguities in conditions of insurance policy should be resolved 
against insurer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. EXPLOSION. 

Under fire policy relieving insurer of liability for loss by explosion unless 
fire ensue, and then for loss by fire only, and providing that insurance should cease 
if building should fall except as result of fire, insurer was liable for damage 
resulting to main building from fire which immediately ensued after explosion, 
notwithstanding that additions to main building fell as result of explosion. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Action by the Chester-Cambridge Bank & Trust Company against the West- 
chester Fire Insurance Company of New York. From a judgment for the plaintiff, 
the defendant appeals. 

Affirmed. 

— M. Schell, of Philadelphia, Pa., for appellant. 

H. Ward Hinkson, of Chester, Pa., for appellee. 

before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

This is an appeal from a judgment for the plaintiff entered on a directed 
verdict after consideration of points of law which had been reserved. The judg- 
ment is for $3,088.22, the amount agreed by the parties to be the extent of the 
damages suffered by the plaintiff for which defendant is liable, if it is liable at all. 

The cause of action arose out of the following undisputed facts: The plaintiff 
is the holder of a mortgage on a certain piece of land with buildings erected 
thereon. The buildings were insured by the defendant. They are described in the 
policy as a “three story brick building with roof, and additions thereto, adjoining 
and communicating. * * * ” The additions consist of two one story buildings in 
the rear of the main building which were used as a dance hall and kitchen respec- 
tively. The policy contains a mortgagee clause which entitled the plaintiff to 
recover thereon. It also contains the following provisions: 

“Unless otherwise provided by agreement in writing added hereto, this Com- 
pany shall not be liable for loss or damage occurring, * * * 

“(g) by explosion or lightning, unless fire ensue, and in that event for loss 
or damage by fire only. * * * 

‘Fall of Building. 

“If a building or any material part thereof fall, except as a result of fire, all 
insurance by this policy on such building or its contents shall immediately cease.’ 

Due to an explosion or explosions of incendiary origin the additions were 
destroyed. A fire immediately ensued, causing damage to the main building which 
had not fallen as a result of the explosion. The record does not disclose the 
name of the person or persons responsible for this loss, but it is admitted that 
the plaintiff was not in any way implicated. 

The plaintiff brought this suit to recover for the damage which resulted from 
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the fire to the main building, but not for the damage to the additions caused by 
the explosion. . 

To escape liability, the defendant relies upon the provisions of the policy 
headed “Fall of Building,” and contends that all liability ceased when the additions 
fell as a result of the explosion. It says that to allow recovery for the damage 
to the main building resulting from the fire would necessarily imply that the con- 
tract was severable. 

[1-3] But this does not necessarily follow. The loss here was covered by the 
provision relieving the insurer from loss occurring “by explosion or lightning, 
unless fire ensue,” and in that event it was liable for loss caused by fire only, 
There would be no question about the liability for the loss of the insurance com- 
pany in this case, were it not for the provision relieving the company of liability 
for loss “if a building or any material part thereof fall.” Was it intended by this 
provision to relieve the insurer of liability for loss resulting from fire if the fall 
of the building was caused “by explosion or lightning’? We do not think it was. 
The provision dealing with the fall of a building was not intended to cover what 
had already been covered by the provision dealing with explosion or lightning. 
The insurance company was not liable for any loss or damage to a building or 
any material part thereof caused by explosion or lightning, including its fall, unless 
fire ensued. It was not intended to say in a provision almost immediately follow- 
ing that, if a building or any material part thereof fall as the result of an explosion 
or lightning, the company is not liable. But that is the effect of appellant’s argu- 
ment. 

These two provisions were meant to stand side by side, “neither interfering 
with the legitimate office of the other,” the one not covering what the other does, 
the one dealing specifically with loss caused by explosion and lightning and the 
other with loss resulting from the fall of a building caused by anything else than 
explosion or lightning such as inherent defects, the decay or withdrawal of neces- 
sary support, storm, flood or earthquake. Dows y. Faneuil Hall Insurance Co., 
127 Mass. 346, 34 Am.Rep. 384; John Davis & Co. v. Insurance Company of North 
America, 115 Mich. 382, 73 N.W. 393; Leonard v. Orient Insurance Co. (C.C.A.) 
109 F, 286, 54 L.R.A. 706; Rossini v. St. Paul Fire & Marine Insurance Co., 182 
Cal. 415, 188 P. 564. 

The term “explosion” is a genéral term unlimited in its application and is not 
restricted to an “explosion inherent to the occupancy of the insured premises,” as 
argued by the appellant. If there is any doubt or ambiguity in the conditions of 
a policy of insurancé, they should be resolved against the insurer and in favor of 
the insured. Francis v. Prudential Insurance Co., 243 Pa. 380, 390, 90 A. 205; 
Carter v. Metropolitan Life Insurance Co., 264 Pa. 505, 508, 107 A. 847. 

It follows that the defendant is liable for all of the damage to the insured 
premises that resulted from the fire following the explosion. There was no damage 
resulting from fire to the additions, for they were completely destroyed by the 
explosion. The main building, however, was damaged by fire, and the defendant 
is liable to the extent of the damage. 

The judgment of the District Court is affirmed. 


GLOBE & RUTGERS FIRE INS. CO. v. ROSE. No. 10795. 
Circuit Court of Appeals, Eighth Circuit. Aug. 3, 1937. 
Rehearing Denied Sept. 13, 1937. 
91 Federal Reporter (2d) 635. 
1. INSURABLE INTEREST. 

An insurer could not challenge insured’s title as lessee, as respects his insur- 
able interest under fire policy, where authority of person who executed lease as 
lessor did not appear but administrator of owner of estate of deceased owner of 
leased property ratified lease and insured went into possession under claim of right 
thereunder (Comp.St.Neb. 1929, § 30-406). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


3. INSURABLE INTEREST. 

A right of property in thing insured is not always indispensable to insurable 
interest, but any actual legal or equitable interest is insurable, and possible injury 
from loss of thing insured or benefit from its preservation may give rise to insurable 
contingent interest. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 
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LESSEE. 

\ lessee’s right of possession of dwelling house under lease for over four 
years Was an insurable interest in dwelling house as respects right to recover for 
loss on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

Appeal from the District Court of the United States for the District of 
Nebraska; James A. Donohoe, Judge. 

Suit by William Rose against the Globe & Rutgers Fire Insurance Company. 
From a decree for plaintiff, defendant appeals. 

Afhrmed. 

Clinton Brome, of Omaha, Neb. (Amos Thomas and G. H. Seig, both of 
Omaha, Neb., on the brief), for appellant. 

Eugene D. O'Sullivan, of Omaha, Neb. (Charles J. Southard and Arthur J. 
Whalen, both of Omaha, Neb., on the brief), for appellee. 

3efore Sanborn and Thomas, Circuit Judges, and Munger, District Judge. 

Muncer, District Judge. 

This appeal is prosecuted from a decree granting a reformation of two insur- 
ance policies and awarding a recovery upon the policies, as reformed. The errors 
calmed and argued relate to the sufficiency of the evidence to support the decree, 
and to the entry of a judgment upon one of the policies without a jury trial. The 
appellant, the Globe & Rutgers Fire Insurance Company, issued two fire insurance 
policies to William Rose, the appellee. One policy was upon a frame dwelling 
house, and the other was upon household goods contained therein. 

Each policy contained a clause making it void, unless it was otherwise pro- 
vided by agreement indorsed or added to the policy, “if the interest of the insured 
be other than unconditional and sole ownership; or if the subject of insurance be 
a building on ground not owned by the insured in fee simple.” A fire occurred 
after the issuance of the policies, causing a total loss of the building and of the 
household goods insured. In plaintiff’s bill it was alleged that in making applica- 
tion for the insurance he informed the appellant’s agent who issued the policies 
that he was a lessee of the premises and desired a policy which would protect 
him from any loss to the building and contents, and he asked for a reformation 
of the policies by the insertion of a clause to the effect that the insurance company 
accepted notice of the fact that the subject of insurance was situated upon leased 
premises, and that the insured did not have title in fee simple or unconditional 
ownership of the premises on which the subject of insurance was situated, and 
for recovery upon the policies as so reformed. The answer of the insurance 
company denied that it was given any notice, when the policies were applied for 
and issued, that the appellee claimed to be a lessee of the dwelling house. 

The insurability of appellee’s interest in the dwelling house was also made an 
issue by the pleadings. At the trial there was evidence given which tended to show 
that the appellee had received a written lease of the premises, signed by Mrs. 
Bertha Cooley, as an administratrix of an estate, and had entered into possession 
under this lease, and that at a later date, but before the fire, this lease had been 
ratified by the administrator of the estate of the owner of the property as well as 
by the heirs. The appellee testified that when he applied for the insurance, at the 
ofice of the insurance agents, a lady in the office took his application and he 
exhibited his lease in order to give her the legal description of the property, and 
at the same time he inquired whether he had a right to insure that property and 
was told by her that he did. 

In this statement, the appellee was corroborated by the testimony of W. Nathan 
Watts, a real estate agent and friend of the appellee, who went with him when he 
applied for the insurance. He testified that the manager of the insurance depart- 
ment was not at the office, but the lady came out and the witness told the appellee 
to show her his lease, which he did, and the witness explained to her that she was 
not writing the insurance for the owner of the property but for the party leasing 
it, and asked, “Can you do that?” and she replied, “just a minute,” and went into 
the office and talked to some one and returned and asked for and took the legal 
description of the property. 

On behalf of the appellant, the lady with whom appellee dealt was produced 
as a witness and she testified that she waited on customers who applied for 
insurance when the men were absent and wrote all policies; that this insurance 
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was applied for and the policies written by her, but that she had no recollection 
of any conversation as to the appellee having a lease on the property, and did 
not remember whether or not she saw the lease, but made no notation of it on 
a memorandum she made at the time of the description and amount of the policy. 
She also said that she could not remember if she asked any of her superiors 
whether or not she could insure the property; but said she was fairly sure she 
did not ask any one about any thing relating to the policies. 

[1, 2] Before considering the effect of this evidence, it is proper to consider 
the appellant’s suggestion that the appellee did not have an insurable interest 
in the dwelling house. What authority was possessed by Mrs. Cooley who 
executed the written lease as lessor does not clearly appear, but the authority 
of the administrator of the estate of the deceased owner of the property who 
ratified the terms of the lease is shown by reason of his appointment as adminis- 
trator by the county court of Washington county, Neb. Section 30-406 of the 
Nebraska Compiled Statutes (1929) was in force at the time of these transactions, 
and provided that an executor or administrator of a deceased person has the 
right of possession of the real and personal estate and may receive the rents 
and profits of the real estate. Under this statute an administrator may lease 
the lands of the deceased person until the debts against the estate have been 
paid and the estate is settled, and a lease by’ the administrator is not void, but 
only voidable by the heirs if it is for too long a period, and the lease can also 
be ratified by the heirs. Jackson v. O’Rorke, 71 Neb. 418, 98 N.W. 1068; Muller 
v. Harms, 117 Neb. 657, 221 N.W. 898. It does not appear that the administrator 
was without authority to ratify this lease, the appellee was in the possession 
and use of the dwelling house under a claim of right because of this lease and 
his title as lessee was not open to challenge by the insurance company. Miller 
v. Alliance Ins. Co. of Boston (C.C.) 7 F. 649; Home Insurance Co. v. Gilman, 
112 Ind. 7, 13 N.E. 118; Redfield v. Holland Purchase Ins. Co., 56 N.Y. 354, 15 
Am.Rep. 424. , 

[3] The lease granted possession of the dwelling house to the appellee for a 
period of over four years from its date, with a right to repair and remodel the 
buildings. The fire occurred about two months after the date of the lease. Any 
actual interest, legal or equitable, in property, is insurable. Columbia Insurance 
Co. v. Lawrence, 2 Pet. 25, 7 L.Ed. 335; Howard F. Insurance Co. v. Chase, 5 
Wall. 509, 18 L.Ed. 524; Commercial Union Assur. Co. v. Jass (C.C.A.) 36 F.(2d) 
9; Spare v. Home Mut. Ins. Co. (C.C.) 15 F. 707; Farmers’ & Merchants’ Ins. 
Co. v. Mickel, 72 Neb. 122, 100 N.W. 130, 9 Ann.Cas. 992; 26 Corp.Jur. 26. “A 
right of property in a thing is not always indispensable to an insurable inter- 
est. Injury from its loss or benefit from its preservation to accrue to the assured 
may be sufficient, and a contingent interest thus arising may be made the subject 
of a policy.” Hooper v. Robinson, 98 U.S. 528, 538, 25 L.Ed. 219; United States 
v. American Tobacco Co., 166 U.S. 468, 17 S.Ct. 619, 41 L.Ed. 1081; Germania F. 
Insurance Co. v. Thompson, 95 U.S. 547, 24 L.Ed. 487. 


A lessee has an insurable interest in the leased premises if the loss of the 
structures leased may cause pecuniary injury to him. Commercial Union Assur. 
Co. v. Jass (C.C.A.) 36 F.(2d) 9; Hidden v. Slater Mut. Fire Ins. Co., 12 Fed.Cas. 
p. 121, No. 6,463, 2 Cliff. 266: German Ins. Co. v. Hyman, 34 Neb. 704, 52 N.W. 
401; Slobodisky v. Phenix Ins, Co., 53 Neb. 816, 74 N.W. 270; 26 Corp.Jur. 34. 

[4] The destruction of the dwelling house insured under the policy in 
question would be an injury to the appellee, in the deprivation of the right of 
possession granted to him for a term of years, and the appellee had an insurable 
interest in that property at the time the policy was issued. 


[5] The trial court found that the appellee had disclosed his interest in this 
property to the insurance agency and had exhibited his lease, that the policy 
on the dweling house had been issued upon a mutual understanding and agree- 
ment that the appellee’s title was only that of a lessee, and that there was a 
mutual mistake of the parties in failing to provide an endorsement on the policy 
substantially as prayed for. The appellant urges that this evidence is not of 
that clear and convincing character which will authorize a reformation (Maxwell 
Land-Grant Case, 121 U.S. 325, 7 S.Ct. 1015, 30 L.Ed. 949; Simmons Creek Coal 
Co. v. Doran, 142 U.S. 417, 12 S.Ct. 239, 35 L.Ed. 1063; Bailey v. Lisle Mfg. Co. 
[C.C.A.] 238 F. 257, 266), and does not prove that the insurance company intended 
to make any other contract than the policy which was issued. 
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In Hearne vy. New England Marine Ins. Co., 20 Wall. 488, 490, 22 L.Ed. 395, 
the court said: “The reformation of written contracts for fraud or mistake is 
an ordinary head of equity jurisdiction. The rules which govern the exercise of 
this power are founded in good sense and are well settled. Where the agree- 
ment as reduced to writing omits or contains terms or stipulations contrary to 
the common intention of the parties, the instrument will be corrected so as to make 
it conform to their real intent. The parties will be placed as they would have 
stood if the mistake had not occurred.” 

Adjudged cases afford many instances of such relief awarded by way of 
reformation of insurance policies and other contracts so as to include in the 
contract agreed terms which have been omitted. Snell v. Atlantic Insurance 
Company, 98 U.S. 85, 25 L.Ed. 52: Wasatch Mining Co. v. Crescent Mining Co., 
148 U.S. 293, 13 S.Ct. 600, 37 L.Ed. 454; Moffett, Hodgkins & Co. v. Rochester, 
178 U.S. 373, 20 S.Ct. 957, 44 L.Ed. 1108; Day v. Fireman’s Fund Ins. Co. (C.C.A.) 
67 F.(2d) 257; Rapides Club vy. American Union Ins. Co. (D.C.) 35 F.(2d) 253: 
American Automobile Ins. Co. v. Castle, Roper & Mathews (C.C.A.) 48 F.(2d) 
523: Robinson v. Union Automobile. Ins. Co., 112 Neb. 32, 198 N.W. 166; Davis v. 
Highway Motor Underwriters, 120 Neb. 734, 235 N.W. 325; 2 Pom.Eq.Jur.(3d Ed.) 
§ 853: Grand View Building Ass’n v. Northern Assur. Co., 73 Neb. 149, 102 N.W. 
246, affirmed in 203 U.S. 106, 27 S.Ct. 27, 51 L.Ed. 109. 

In this case there is no real conflict in the testimony as to what occurred when 
the insurance was applied for. The testimony to the effect that the appellee stated 
that he was insuring property which he held under a lease, that the lease was 
exhibited to the agent in charge, that she examined the lease sufficiently to get 
the legal description of the property, and that, when inquiry was made, she 
assured the applicant that the policy could be written, was not contradicted by the 
mere statement of the agent that she could not remember as to these occurrences, 
is not inherently improbable, and we agree with the trial court that it should be 
accepted, and this requires an affirmance of the finding of the trial court that a 
reformation of the policy should be ordered. 

[6] The appellee’s bill contained two causes of action, but not separately 
stated. A reformation was asked as to each policy of insurance and recovery was 
prayed upon each policy, as reformed. The reformation was unnecessary as to the 
policy upon the household goods. The court found in favor of the appellee as to 
both policies and entered judgment on each policy. The appellant urges that it was 
erroneous to enter judgment upon the policy covering the household goods, because 
the court lacked jurisdiction to render the judgment in the action in equity and 
that the appellant was thereby deprived of a jury trial. The amended bill, upon 
which the case was heard, alleged a mutual mistake of the parties as to each of 
the policies, because of the omission of the indorsement which has been men- 
tioned. Upon motion of the appellee, the case, which had stood upon the law 
docket, was transferred to the equity docket, and was heard as an equity case. No 
request appears to have been made for a jury trial as to any feature of the case, 
nor any request for a transfer to the law docket of the action upon either policy. 
No objection or exception appears to have been made to the docketing of this case 
as an equitable action, and in no other manner was any objection made to the pro- 
cedure which was followed. The court had jurisdiction over the subject matter 
involved, and the right to a jury trial was waived. Twist v. Prairie Oil Co., 274 
U.S. 684, 691, 47 S.Ct. 755, 758, 71 L.Ed. 1297; Fidelity-Phenix Fire Ins. Co. v. 
Benedict Coal Corporation (C.C.A.) 64 F.(2d) 347; Brown Paper Mill Co. v. 
Frazier (C.C.A.) 76 F.(2d) 65; Fay v. Hill (C.C.A.) 249 F. 415; Babcock & 
Wilcox v. American Surety Co. (C.C.A.) 236 F. 340; Henderson Tire & Rubber 
Co. v. Reeves (C.C.A.) 14 F.(2d) 903; Adams v. Clarke (C.C.A.) 22 F.(2d) 957; 
Lyons Milling Co. v. Goffe & Carkener (C.C.A.) 46 F.(2d) 241, 83 A.L.R. 501; 
Otoe County Nat. Bank v. Delany (C.C.A.) 88 F.(2d) 238. 


The decree of the lower court will be affirmed. 


HYLAND v. MILLERS NAT. INS. CO. No. 7937. 
Circuit Court of Appeals, Ninth Circuit. Aug. 9, 1937. 
91 Federal Reporter (2d) 735. 
1. ARBITRATION, 


_ In suit on fire policies, seeking in equity apportionment of liability among eight 
insurers, wherein all insurers but two pleaded failure of a required arbitration 
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caused by inequitable conduct of insured and insured’s arbitrator, proof of such 
failure to arbitrate would defeat recovery against any insurer under policy pro- 
visions whereby liability of each insurer was affected by liability of other insurers, 

(For other cases, see Insurance, Dec. Dig. § 575.) 

4. MISCONDUCT. 

In suit on fire policies, evidence that insured selected, as one of three arbi- 
trators who were to appraise amount of loss, appointee who had already accepted 
secret commissions from insured for corrupt business practices, and that appointee 
attempted to suppress evidence and frustrated appointment of impartial arbitrator, 
held to authorize finding that insured’s conduct prevented settlement of loss by 
arbitration, precluding recovery (Gen.Laws Cal.Supp.1935, Act 3748, § 2071: Code 
Civ.Proc.Cal. § 1280 et seq., as added by St.1927, p. 404). 

(For other cases, see Insurance, Dec. Dig. § 575.) 

APPOINTMENT. 

[he appointment of appraisers who are subject to direction of parties is 
nugatory, as respects compliance with fire policies’ provision requiring appraise- 
ment of loss by arbitration board in case of disagreement (Gen.Laws Cal.Sup PP. 1935, 
Act 3748, § 2071; Code Civ.Proc.Cal. § 1280 et seq., as added by St.1927, p. 404). 

(For other cases, see Insurance, Dec. Dig. § 570.) 

7. APPRAISAL. 

_ Under provision in fire policies requiring arbitration of loss appraisal in case 
of disagreement, and prohibiting suit on policies until after expiration of 90 days, 
award reached by arbitrators after expiration of 90 days is binding if suit has not 
been brought, and hence attempt to frustrate arbitration, though occurring after 
expiration of 90 days, was material to insurers’ defense that insured prevented 
arbitration (Gen.Laws Cal.Supp.1935, Act 3748, § 2071; Code Civ.Proc.Cal. § 1280 
et seq., as added by St.1927, p. 404). 

(For other cases, see Insurance, Dec. Dig. § 662[2].) 

8. APPRAISAL. 

The rule that fire policy provision for appointment of arbitrators must be 
strictly construed in favor of insured is applicable where every insured would _ 
favored by liberal interpretation but does not require such construction as will be 
favorable to one insured only under facts peculiar to particular case (Gen.Laws 
Cal.Supp.1935, Act 3748, § 2071; Code Civ.Proc.Cal. § 1280 et seq., as added by 
St.1927, p. 404). 

(For other cases, see Insurance, Dec. Dig. § 567.) 

9, APPRAISAL, ' 

In suit to apportion liability under fire policies among eight insurers, allegations 
that arbitration “was not had due to the acts of the plaintiff and the appraiser 
appointed by him” sufficiently pleaded defense that arbitrator appointed by insured 
was under insured’s improper influence, and that such arbitrator prevented honest 
arbitration (Gen.Laws Cal.Supp.1935, Act 3748, § 2071; Code Civ.Proc.Cal. § 1280 
et seq., as added by St.1927, p. 404). 

(For other cases, see Insurance, Dec. Dig. § 640[5|.) 

10. INVENTORY. ; ‘ ae 

In suit on fire policies, evidence he/d to show that extent of out of sight loss, 
based on hypothetical inventory, was intentionally and fraudulently overstated 
proof of loss, precluding recovery by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

1, OVERVALUATION. 

Mere overvaluation does not void claim on fire policy, under fraud and false 
swearing provision, but there must be deliberate overstatement with intent to 
deceive. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

Haney, Circuit Judge; dissenting. 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Frank H. Kerrigan, Judge. 

Suit in equity by Richard C. Hyland‘against the Millers National Insurance 
Company, the National Liberty Insurance Company, and others, with a cross- 
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complaint by the last-named defendant. From a decree [58 F.(2d) 1003], for 
defendants, plaintiff appeals. 

\firmed. 

Morgan V. Spicer, William S. Graham, W. W. Sanderson, and J. W. 
McCaughey, all of San Francisco, Cal., Robert W. Jennings, of Sacramento, Cal., 
and W. H. Metson, of San Francisco, Cal., for appellant. 

H. A. Thornton, Thornton & Watt, and Thornton & Taylor, all of San Fran- 
cisco, Cal., for appellees Millers Nat. Ins. Co. and Western Ins. Co. of America. 

Redman, Alexander & Bacon, Jewel Alexander, Wm. C. Bacon, and R. P. 
Wisecarver, all of San Francisco, Cal., for appellees Dubuque Fire & Marine Ins. 
Co., National Reserve Ins. Co., Minnesota Fire Ins. Co., and Merchants Fire Ins. 
Co, 

Orrick, Palmer & Dahlquist, of San Francisco, Cal., for appellee National 
Liberty Ins. Co. 

Long & Levit, Percy V. Long, Bert W. Levit, and R. P. Wisecarver, all of 
San Francisco, Cal., for appellee Firemen’s Ins. Co. of Newark, N. J. 

Before Wilbur, Denman, and Haney, Circuit Judges. 

DENMAN, Circuit Judge. 

Appellant Hyland brought this suit in equity against the Millers National 
Insurance Company and seven other insurance companies to recover from and 
apportion between them the amount of loss sustained by him in fire, admitted to be 
incendiary, in his bag factory, in Sacramento street, San Francisco, on October 19, 
1929. Appellant carried fire insurance with the defendant companies totaling 
$185,000 on his stock of bags and burlap. 

[1] All but two of the eight defendants pleaded failure to settle the loss by 
arbitration, and that such failure was due to the conduct of the plaintiff and the 
arbitrator appointed by him. This, if true, defeats recovery. Appellant’s bill seeks 
equity for the apportionment of the liabilities of each of the insurers, for, under 
the terms of all the policies, the liability of each is affected by the liability of the 
others. His unclean hands as to the six infects his claim of equitable jurisdiction 
over the others. All the defendants pleaded that in his proofs of loss Hyland was 
guilty of fraud and false swearing. If true, this, by the terms of the policies, also 
defeats any recovery. 

There are other issues and cross-issues relative to the amount and effect of 
certain of the insurance policies as between the defendants. If either of the above 
cefenses is sustained, these other issues need not be considered. 

\t the conclusion of the trial, the District Judge made his findings of fact 
and conclusions of law in an opinion which he adopted for that purpose. He found 
that the proofs of loss were deliberately overstated, with plaintiff’s knowledge, in 
an effort to deceive the insurance companies. He found that this false swearing 
consisted both of wilful overstatement of out of sight loss, and fraudulent state- 
ment of the amount of damage to goods remaining after the fire. He found that 
the failure to arbitrate the loss was due to the conduct of the plaintiff. He con- 
cluded as a matter of law that plaintiff was entitled to take nothing, and dismissed 
the bill. Appellant Hyland on this appeal claims that the evidence does not support 
these findings. 

|2] The statement of evidence in this case covers over 3,300 pages and takes 
up 6 large volumes of printed record. The witnesses were heard orally by the 
District Judge. There was much conflict in their testimony. Some were impeached 
or attempted to be impeached. It is a case particularly calling for the rule that 
the findings of the chancellor will be taken as correct unless clearly against the 
weight of the evidence. National Reserve Ins. Co. v. Scudder (C.C.A.9) 71 F.(2d) 
884: U. S. v. McGowan (C.C.A.9) 62 F.(2d) 955, 957; Arkansas Natural Gas 
Corp. v. Pierson (C.C.A.8) 84 F.(2d) 468, 470; Ditto v. Dufur (C.C.A.8) 8&8 
F.(2d) 266, 269. 

A. The Appellant made no “fair effort’ at an arbitration to adjust his claims, 
but fraudulently frustrated the arbitration provided by the statute. 

[3] The principle of adjustment of claims arising under the insurance policies 
by arbitration, in which each of the parties chooses an arbitrator or appraiser, and 
a third, an umpire, is, in turn, chosen by them, was very early established in the 
great enterprise of fire insurance. Such a beneficent substitute for the complicated 
and time-consuming processes of common law has been recognized by all the 
courts. Nowhere has its obvious requirement of integrity on the part of the parties 
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in this quasi judicial process of arbitration been more clearly recognized than in 
the courts of the State of California, under whose laws the policies before us 
must be construed. 

In the early case of Old Saucelito L. & D, D. Co. v. Commercial Union Assur, 
Co., 66 Cal. 253, 258, 5 P. 232, 236, the court said: “We think the language of the 
stipulations [in the policy] brings this case within the principle laid down in the 
English case above referred to: that it is the clear meaning of the contract that 
if the amount of loss cannot otherwise be adjusted to the satisfaction of the 
parties it shall be adjusted by the mode of arbitration therein prescribed; and 
that until such adjustment, or a fair effort on the part of the insured to obtain it, 
no cause of action arose.” (Italics supplied.) The agreement for arbitration 
in the Saucelito Case provided as follows (66 Cal. 253, 255, 5 P. 234 233): “10. 
That in case of difference of opinion as to the amount of loss or damage, such 
difference shall be submitted to the judgment of two disinterested and competent 
men, mutually chosen (who, in case of disagreement, shall select a_ third), 
whose award shall be conclusive and binding on both parties.” 

The California Supreme Court holds that without any express provision 
making the arbitration “or a fair effort on the part of the insured to obtain it” 
a condition precedent to litigation, nevertheless on a showing of the absence 
of such a fair effort on the part of the insured, the insured could not recover, 


In 1909 the California Legislature adopted the process established in the 
policies of the insurance companies and required of both the insured and the 
insurer that arbitration of the amount of a fire loss by a tribunal of three arbi- 
trators should be a condition precedent to recovery. Cal.Stat.1909, pp. 404408; 
now St.1935, p. 596, Gen.Laws, 1935 Supp., Act 3748, § 2071, p. 932. Each party is 
to choose a member of this quasi judicial tribunal; they in turn choose an 
umpire. The character of the two members of the tribunal chosen by the parties 
is described by the statute in the words providing that the insurer and the 
insured are each “to appoint a competent and disinterested appraiser * * * and 
the two so chosen shall before commencing the appraisement select a competent 
and disinterested umpire.” 

The two appraisers appointed by the parties “together shall estimate and 
appraise the loss or part of loss as to which there is disagreement, stating 
separately the sound value and the damage.” If these two fail to agree “they 


shall submit their differences to the umpire.” The tribunal then becomes a three- 


party tribunal. There shall be an “award in writing.” This award becomes 
effective when “duly verified” by any two of the three. The award “shall deter- 
mine the amount or amounts of such loss.” 

Under the decision of the Saucelito Case a recovery cannot be had on the 
policy unless there is “a fair effort on the part of the insured to obtain” such a 
quasi judicial determination of the amount of the loss. 


The California statute next provides for the contingency where there has 


been such a fair effort on the part of the insured and the arbitration has failed. 
It recognizes the decision of the Saucelito Case in the following language of the 
statutory requirement for fire policies (Cal.Stat.1909, p. 408; now St.1935, p. 596, 
Gen.Laws, 1935 Supp. § 2071, p. 932): “If for any reason not attributable to the 
insured, or to the appraiser appointed by him, an appraisement is not had and 
completed within ninety days after said preliminary proof of loss is received 
by this company, the insured is not to be prejudiced by the failure to make an 
appraisement, and may prove the amount of his loss in an action brought with- 
out such appraisement.” 

All but two of the appellee insurance companies here contend that this quasi 
judicial tribunal was attempted to be created, but that its adjudicating integrity 
was destroyed ab initio by the insured Hyland, since his member of the tribunal 
was already corrupted by him and was a corrupt person not only not having 
the character of disinterestedness essential to a proper participancy in an award 
in which he with one other would adjudicate the amount, but was a man for 
years bound to Hyland by a secret course of corrupt conduct, must reprehensible 
from the standpoint of business ethics, if not criminal in character. 

[4] The evidence amply sustains the contention of these appellees. 

The witnesses showing the character of the arbitrator chosen by Hyland 
were all heard by the court below and its findings of the dishonesty of both 
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Hyland and his appointee is supported by the usual presumption in equity 
appeals, where the evidence is heard in open court by the lower tribunal. 

[5] Not only did appellant Hyland make “no fair effort” to have his loss 
determined by the body prescribed by the policies and the statute, but he made 
a most vicious and fraudulent effort to deceive the appellee insurance companies 
into believing that he had appointed a “competent and disinterested appraiser,” 
whereas in fact he destroyed the possibility of creating the kind of tribunal 
prescribed by the statute and policies by injecting into that tribunal a corrupt 
member tied to him by fraud, if not by crime; who had previously assisted him 
in fabricating evidence of a loss in this same fire; who was bound to him by 
secret commissions paid to him in dealings with his appointee’s employer; and 
who was secretly on the payroll of Hyland, for the purpose of defrauding and 
cheating the appointee’s employer. We further find that for these reasons, 
attributable to the insured, no appraisement was had and that the process of 
appraisement required by the policies and the statute never could have properly 
functioned. We agree with the statement of the Tenth Circuit that in such a 
situation we are entitled to hold against Hyland that “the whole proceeding 
would be a useless ceremony.” 

_ “There can no longer be any doubt as to the validity of the appraisal clause 
in fire insurance policies. The insured, upon seasonable demand, must comply 
therewith or there can be no recovery. Hamilton v. Liverpool & L. & G. Ins. 
Co., 136 U.S. 242, 10 S.Ct. 945, 34 L.Ed. 419; AEtna Ins. Co. v. Muray (C.C.A10) 
66 F.(2d) 289; St. Paul Fire & Marine Ins. Co. v. Eldracher (C.C.A.8) 33 F.(2d) 
675; Phoenix Ins. Co. v. Everfresh Food Co. (C.C.A.8) 294 F. 51. But while 
the appraisers are appointed by the parties, they are not subject to the control 
of the parties. Shawnee Fire Ins. Co. v. Pontfield, 110 Md. 353, 72 A. 835, 132 
Am.St.Rep, 449; Fsitz v. British America Assur. Co, 208 Pa. 268, 57 A. 573. They 
are not agents in law and ought not to be in practice. If appraisers were sub- 
ject to the direction of the parties, the whole proceeding would be a useless cere- 
mony, for if the parties cannot agree upon the loss by direct negotiation (and 
the appraisal clause is operative only in case of disagreement) they could not 
agree through agents subject to their direction.”” Norwich Union Fire Ins. Soc., 
Limited v. Cohn (C.C.A.) 68 F.(2d) 42, 43, 44, 94 A.L.R. 494., 

_. In arriving at this conclusion, which we would reach if not already estab- 
lished by the law of California in the Saucelito Case, we note that the recog- 


nition of the place of arbitrating tribunals in legal civil procedure has been 
advanced from the area of fire insurance to a general arbitrating law applicable 


to all business. California Code Civil Procedure, § 1280, et seq., added by St. 
1927, Cal., p. 404. 


The evidence upon which this finding is based is clear and convincing. 
Hyland appointed as a member of the appraising tribunal one George P. Colbert, 
who was head of the importing department of the H. M. Newhall Company, a 


firm of high standing in this community. Colbert was, as the District Court 
finds, “ostensibly” a man of high standing in the community. 
[6] The insurance companies would have no reason to suspect that one in 


such a position would be a person capable of the frauds committed with Hyland. 
They were not exposed until Colbert’s confession of them in the course of the 


trial below. The firm of Newhall Company was also engaged in the bag business 
and there were many transactions between that company and Hyland in which 
Colbert was the managing agent for the Newhall Company. Colbert’s confession, 
substantiated by other evidence on the books of Hyland, shows that Hyland paid 
to Colbert secret commissions amounting to as_much as 4 cent per yard on 
hundreds of thousands of yards of burlap sold to Hyland by the Newhall Company 
—Colbert acting as Hyland’s secret agent in the sale, and that such transactions 
were approved in the books of Hyland by Hyland himself. The corruption of 
such commercial bribery has been well stated by the Sixth Circuit: “Any agree- 
ment or understanding between one principal and the agent of another, by which 
such agent is to receive a commission or reward if he will use his influence with 
his principal to induce a contract, or enter into a contract for his principal, is 
pernicious and corrupt, and cannot be enforced at law.” (Italics supplied.) City 
of Findlay v. Pertz (C.C.A.6) 66 F. 427, 434, 29 L.R.A. 188. 

_ Such conduct is none the less corrupt because it may not have been a cricminal 
bribery: “The whole transaction was tainted with corruption. It was not necessary 
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to show that the money transaction between Doheny and Fall constituted bribery 
as defined in the Criminal Code or that Fall was financially interested in the 
transaction or that the United States suffered or was liable to suffer any financial 
loss or disadvantage as a result of the contracts and leases. It is enough that 
these companies sought and corruptly obtained Fall’s dominating influence in 
furtherance of the venture.” Pan-American Petroleum & Transport Co. v. U. S., 
273 U.S. 456, 500, 47 S.Ct. 416, 422, 71 L.Ed. 734. 

It further appeared that in the month preceding the fire, Hyland paid to 
Colbert the sum of $250 and caused the payment to be entered on Hyland’s 
payrpll account. Placing it in that account not only was a confirmation of the 
existence of Colbert’s secret employment, but, in the method of Hyland’s account- 
ing, less likely to expose this damning fact. 

We thus find Hyland’s member of the adjudicating tribunal Hyland’s mere 
tool, bound to him in fraud, and now appearing as Hyland’s admitted agent in 
these frauds for which may well have been the compensation he received in the 
month preceding the fire. Hyland must have demanded the assistance of his 
tool immediately after the fire, for we find Colbert, out of a clear sky, on the 
Monday, after Saturday of the fire, discussing it with Alexander Logie, whose 
high standing is admitted by all the parties. Logie testified he was then requested 
by Colbert to suppress any information he (Logie) had concerning the price 
of bags. It seems that Logie was one of San Francisco’s leading bag merchants 
and receiving cable information from the Orient concerning the bag market. It 
is pointed out that this effort on the part of Colbert was really of little value, 
because the insurance companies could get this information elsewhere. However, 
in the light of what happened immediately subsequent to the request to Logie, 
this attempt at suppression, however slight its value, evidenced the participancy 
of Colbert immediately after the fire in Hyland’s fraudulent schemes against the 
insurance companies. 

The fire occurred in October, 1929. It is fair to presume that the conspiracy 
began, if not before-the fire, immediately afterwards. Sometime in November, 
1929, Hyland sent for Colbert, had him procure the blank letterheads and other 
stationery of the Newhall Company and proceeded to type on it a large number 
of fictitious contracts, dated several months before the fire, for the purchase of 
large quantities of bags and bagging material. These fictitious contracts, signed 
by Hyland and by the Newhall Company, per Colbert, never appeared upon the 
records of the Newhall Company and were unknown to anyone in that Company 
except Colbert. The conspirators agreed that they should be cancelled and the 
cancellations were made. 

The purpose of the conspiracy was to deceive the insurance companies insuring 
against the same fire’s interference with the “Use and Occupancy” of Hyland’s 
building, in which his business was conducted. It was to enhance the volume 
of the business which was the determining factor in adjusting the loss with these 
Use and Occupancy insurers. 

The contracts and the cancellations were in fact presented in the adjustment 
of the use and occupancy insurance, though it does not appear and it is immaterial 
here as to whether the conspirators were successful there in deceiving those 
companies. What concerns this case is the character of Colbert as a possible 
member of the arbitrating tribunal as shown from the conspiracy with Hyland, 
which, whether or not technically a crime, permits a fair inference of an attempt 
to obtain money under false pretenses. 

It is obvious that such a member of the arbitrating group would not consent 
to any umpire until one was obtained who would be likely to yield to the kind 
of presentation of facts relative to the value of the property destroyed in the 
fire which the dishonest Colbert would present. That is to say, it is obvious that 
Hyland’s appointee frustrated the constitution of the tribunal required by the policies 
and the statute. Colbert proposed various names for the umpire, all of whom had 
trade relations with Hyland which made them undesirable, and one-half of whom 
Colbert was compelled to admit in the course of his confession were not such 
disinterested and competent appraisers as the policies required. It is not surprising 
that the umpire was not chosen until after the ninetv days provided in the policies, 
before which suit could not be commenced. 

The negotiations for an umpire continued and the insurance companies indi- 
cated they would accept Mr. Logie, one of the nominees of Colbert. By this 
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time, Colbert concluded Mr. Logie did not satisfy the requirement of the conspir- 
ators, for he told Mr. Logie he better not serve. Whereupon Mr. Logie declined. 
The duplicity of Hyland’s tool is apparent from the following from Colbert’s 
letter to Mr. Maris, the companies’ nominee, written after Colbert had persuaded 
Logie not to act as umpire (Tr. 1281): “It gave me great pleasure to have you find 
out after interviewing Mr. Alexander Logie, one of the gentlemen suggested 
by me, that he was in no way beholden to Mr. Hyland and could give a fatr and 
unbiased decision in the case. It is indeed regrettable that Mr. Logie found tt 
necessary to decline to act as he would have been a very capable and just umpire.” 
(Italics supplied.) 

(7] It is argued that the transaction concerning the persuasion of Mr. Logie 
not to act is not relevant because occurring after the ninety-day period within 
which suit could not be brought. This objection is not well taken. There is no 
ninety-day limit on the arbitration. If the arbitrators thereafter reach an award, 
it is nevertheless binding if suit has not been brought. This duplicity and will- 
ingness to frustrate the arbitration, though coming shortly after the ninety-day 
period, is cumulative evidence of the corrupt character of the man appointed in 
January by Hyland. 

[8] Hyland’s counsel argue that the provisions for the appointment of arbi- 
trators must be strictly construed in favor of the insured. We are unable to see 
the pertinence of invoking this principle. It is not to be applied to the facts of 
a particular case requiring the statutory policy provision to be construed for a 
favorable verdict to the insured. It is applicable in the case where every insured 
person will be favored by the interpretation. In determining that the group of 
arbitrators shall be made up of truly disinterested persons, it is as important 
to the insured as to the insurer that insistence should be had on the integrity and. 
arbitral competence of those participating in the quasi judicial deliberation. It 
is as imporant for the insured that the insurer shall not conspire with his arbitra- 
tors to cheat the insured, as it is for the insurance company that it should not 
have palmed off on it as a disinterested arbitrator such a person as Hyland 
appointed. 

The conspiracy to manufacture fictitious contracts, apparently, but not in 
fact,. between Hyland and the Newhall Company, did not stop with the use of 
those manufactured for the use and occupancy insurance adjustment. After the 
trial below had been begun the conspirators again began their fabrication. It 
seems that the figures in the contracts created for the use and occupancy adjust- 
ment were not high enough and they were refalsified by Colbert and Hyland to 
indicate higher prices for the type of bags alleged to be destroyed, and which were 
covered by the insurance of the instant suit. Cancellations, as in the use and 
occupancy matter, were made so that the contracts did no more than falsely to 
indicate agreed prices for large volumes of material prior to the fire. That they 
were not introduced to deceive the court may well be accountd for by the fact 
that Hyland realized the conspiracy was suspected. This, however, does not 
detract from the evidential character of the transaction as to the fraudulent intent 
of the conspirators or the anti-judicial character of Hyland’s appointee to the 
group of arbitrators. 

[9] It is suggested that this evidence showing frustration of the arbitration 
proceedings by Hyland and his appointee Colbert should not be considered by us 
because the defense to which it is relevant was not properly pleaded by the insurance 
companies. The answers set up that arbitration “was not had due to the acts 
of the plaintiff and the appraiser appointed by him.” This is obviously sufficient 
to present the issue as to whether Colbert was disinterested. If he was not disin- 
terested and plaintiff appointed him knowing of his bias and relied on that bias 
to defeat an honest arbitration, it is clearly shown that arbitration was not had 
“due to the acts of the plainiff and the appraiser appointed by him.” 

B. The Appellant’s fraud and false swearing defeats recovery on his claim. 

The incendiary fire occurred in plaintiff’s bag factory on the night of October 
19, 1929. Subsequently plaintiff prepared and served on defendants his proofs of 
loss totalling $73,601.96. Of this figure $15,645.25 represented goods obliterated 
or burned out of sight. In the complaint which began the action below he claimed 
his loss to be $106,992.83, of which $46,139.46 was alleged to have been burned out 
of sight. 

The trial court found that the out of sight loss was not over $2,000, and that 
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its overstatement in the proofs of loss constituted false swearing on the part of 
Hyland. If this finding is correct, it will not be necessary to consider the court's 
further finding as to the fraudulent overstatement of the damage to the goods 
remaining after the fire. 

[10] In examining the evidence upon which the court’s finding as to out of 
sight loss, two aspects should be investigated, separately: (1) Was the out of 
sight loss, claimed to be over $15,000, materially overstated; (2) if so, was plaintiff 
guilty of fraud or false swearing when he swore to such proof of loss? 

B. (1) The extent of the out of sight loss was materially overstated. 

The court’s finding of the out of sight loss is supported by the testimony that 
burlap in bales is very slow to burn and that the fire arising from the kerosene 
in the pans placed by this incendiary was what the witnesses from the San Francisco 
Fire Department call a “flash” fire. That is to say, that it was a fire that flared 
up quickly and then subsided very rapidly in intensity. 

Battalion Chief Mahoney who responded immediately to the alarm testified 
that the fire at the Hyland plant was easy to extinguish; that it was under control 
in twenty or thirty minutes; that the fourth floor, where the blaze was comparatively 
serious, was “overhauled” (to make sure that no fire was still burning) in little 
more than an hour; that when he arrived he saw fire only on the third and fourth 
floors; that all the baled stock on the fourth floor was identifiable after the fire, 
“stood intact.” 

Marshal Kelly of the fire patrol substantiates the testimony of others that 
the fire was a “flash” fire, consuming very little material. 

Battalion Chief Edward O’Neill was in charge of the fire on the third floor. 
He testified that the fire on the third floor was out in fifteen minutes from the 
time he commenced working, which was a few minutes after the fire was discovered. 
He testified that the fire on the second floor was out in ten minutes and “possibly 
three-quarters of an hour on the mezzanine and first floor”; that burlap does not 
burn readily in the sort of fire at the Hyland plant; that there was no evidence 
of stock being burned out of sight, no considerable quantity of ashes and debris. 
He tells of seeing the baled burlap burning on the top and sides, but that it was 
really extinguished before more damage was done to the) bales. He says of the 
fire generally, that it was the fastest stopped fire he had ever experienced in an 
occupancy of that sort. 

Engineer W. D. Gardner visited the premises two days after the fire. He 
made an eXtensive survey of the sewing machines, presses and other equipment in 
the plant. His testimony abundantly justifies a finding that very little if any 
merchandise could have been burned out of sight. The fire damage to the machines 
and their wooden stands consisted of a small amount of charring and _ blistering. 
Printer’s ink, inflammable, was found unburned. Ink rolls, highly susceptible 
to heat, were intact. The thread in many of the sewing machines showed no more 
effect that slight discoloration. 

The court’s conclusion as to the comparatively small amount of damage to 
the burlap is fortified by the testimony of R. V. Smith, insurance adjuster, who 
visited the premises and saw the burlap merely “scorched” or burned on the sides 
and top. He demonstrated in court that burlap does not burn easily. 

In addition to hearing witnesses, the trial judge himself visited the premises 
at Sacramento street and also the plant of the Pacific Bag Company to which 
the machinery was removed after the fire. This constitutes sufficient evidence to 
support the findings. 

The finding of intentional overstatement is further supported by the accounting 
and figures which Hyland offered to support his statement. Some of his stock 
was in the factory in which the incendiary set the fire and some in a warehouse 
on Sansome street in San Francisco. 

\ count was taken right after the fire by one Radford. The Radford inventory 
shows (not deducting for damage) that there was $86,097.98 worth of goods 
at the factory after the fire. 

In his proofs of loss plaintiff claimed that the inventory at the factory 
immediately before the fire was $102,453.23. The difference between this figure 
and that of the Radford inventory is $15,643.25, claimed to be burned out of sight. 

The court, on the other hand, found that the goods on hand at the time of 
the fire amounted to about $88,000. In this view, the out of sight loss would be 
slightly over $1,000. 
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To arrive at his figure of $102,453.23, Hyland employed Hood & Strong, 
accountants, to build an apparent inventory, taking as a starting point a physical 
inventory of December 31, 1928. (This despite the fact that another firm of 
accountants, Ernst & Ernst, had made an inventory as of May 31, 1929.) 

Starting with the inventory of December 31, 1928, Hood & Strong added 
purchases and other expenses from that date to the date of the fire, October 19, 
1929. From the total was deducted a figure termed “cost of sales.” This last 
figure was obtained by totalling the sales between December 31 and October 19, 
and subtracting from that total 4.9 per cent. of it, this being the percentage of 
gross profits for the year 1928. This percentage amounted to more than $66,000. 
It is obvious that if the rate of profit in 1929 varied to a substantial extent from 
the 1928 rate, the apparent inventory of October 19, 1929, would be materially 
altered. Manifestly an inventory built in this manner is very hypothetical and 
unreliable. 

Subsequently, and for purposes of the complaint filed in this action, Hyland 
procured Hood & Strong to make another inventory, taking as their starting 
point the Ernst & Ernst count of May 31, 1929. The same system was used as 
in the first inventory. But by this second Hood & Strong report Hyland has 
an inventory at the factory, before the fire, of $132,947.44. His out of sight loss, 
consequently, goes up from $15,000 to some $46,000. 

The gross discrepancy between the two reports of Hood & Strong is in itself 
sufficient to justify the trial court in rejecting proof of loss based upon so hypothet- 
ical and unreliable a method. In addition, there is considerable evidence that 
there were material amounts of duplication in the second Hood & Strong report. 
We need not discuss it here except to remark that it is sufficient, if believed, 
to warrant the court in refusing to credit the accuracy of these proofs. 

\side from the internal weakness of the Hood & Strong reports, there is a 
wealth of evidence contradicting them. The general ledger of the Hyland bag 
company shows goods on hand at the factory before the fire in the amount of 
$89,383.59, more than $12,000 less than the first Hood & Strong report and more 
than $40,000 less than the second. 

George P. Taylor, Hyland’s bookkeeper, kept a count of goods on hand which 
he called a “summary of stock sheets” and which others term a “perpetual inven- 
tory.” This was not in evidence, having been lost somehow before the trial, but 
Taylor testified that it showed goods on hand before the fire amounting to 
between $88,000 and $89,000. This tallies closely with what the general ledger 
shows. 

The testimony as to the accuracy of the ledger and of Taylor’s summary was 
sharply conflicting. There was ample evidence to warrant the trial court in 
concluding that both were vastly more accurate than the hypothetical Hood & 
Strong reports. 

The intrinsic weakness of the Hood & Strong inventories, the duplications 
therein, the evidence from the general ledger, and bookkeeper, Taylor’s sum- 
maries, all tending to show the out of sight loss claim was grossly overstated, 
corroborates the testimony concerning the physical conditions stated above. 

We conclude that the evidence not only justifies the trial court in holding 
that the out of sight claim was grossly overstated, but makes it difficult to see 
how any other conclusion could have been reached. 

B. (2) Plaintiff was guilty of fraud or false swearing when he swore to 
ihis grossly exaggerated proof of loss. 

}11] Mere overvaluation, of course, does not void a claim on the fraud 
and false swearing provision of the policy. There must be a deliberate overstate- 
ment with intent to deceive. Insurance Cos. v. Weide, 81 U.S.(14 Wall.) 375, 
383, 20 L.Ed. 894; Jose Rivera Soler & Co, v. United Firemen’s Insurance Co., 
20909 U.S. 45, 49, 50, 57 S.Ct. 54, 55, 56, 81 L.Ed. 30. 

When a claim as manifestly overstated as the one in this case is sworn to by 
the president of a large bag company, presumably familiar with his own business, 
the court is justified in drawing some inference that the overstatement was delib- 
erate, 

Evidence to the contrary consists of the testimony of Hyland to the effect that 
he did not personally supervise his factory; he did not know how many goods 
he had in it; he left his bookkeeping and insurance matters to his bookkeeper ; 
that he was content to take the word of his bookkeeper and of accountants Hood 
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& Strong as to how many goods he had and how much of them was lost or 
damaged. 

On the other hand he testifies that: “I am and have been familiar with the 
general system of maintaining records that prevailed in our office—in the Hyland 
Bag Company—during the year 1929.” He goes on to identify all the bookkeeping 
forms and manner of records most of which were designed by himself. He seems 
to know when each was in use and when one form superseded another. 

If he knows all this, it is reasonable to assume that he knew what the general 
ledger showed and what Taylor’s “perpetual inventory” showed as to the amount 
of goods in the plant on the night of October 19, 1929. 

It is very strange that a man as interested in bookkeeping forms as Hyland 
declared himself to be, should content himself with a projected “apparent inven- 
tory” built up from the basis of December 31, 1928, almost ten months earlier, 
using an arbitrary figure of rate of profit, without any research or examination 
on his own part, without the slightest investigation of whether such an apparent 
inventory checked with his own books, and content to take the acountant’s word 
for everything. 

Particularly is this true when we consider that Ernst & Ernst had made an 
inventory for May 31, 1929. It is a fair inference that Hyland knew of this 
inventory. Yet in his first proofs of loss he swears to a projected inventory made 
up by another firm of acountants on the basis of a physical count made five 
months before the Ernst & Ernst count. It is somewhat fanciful to believe that 
Hyland, who was the one man vitally interested in the amount of loss, who 
personally designed most of his own bookkeeping forms, could be so naive in 
these matters that he would accept and swear to, without question, the first mani- 
festly hypothetical Hood & Strong report, made without any reference to a later 
inventory which Hyland must have known to exist. 

More light on the extent of Hyland’s personal knowledge is thrown by the 
testimony relative to the proofs of loss on goods which were damaged but not 
alleged to be burned out of sight. Here again Hyland asserts that his bookkeeper, 
Taylor, and his adjuster, Sugarman, did all the work on the pricing of the inven- 
tory of salvaged goods and the proofs of loss in connection therewith. 

Yet he admits that he personally handled all the large purchases; that he 
“made notations from various reports of auditors * * * which figures, I may 
add, I knew to be correct from my own personal investigation”; “I was familiar 
with the value on October 19, 1929, and I am today.” 

R. V. Smith, adjuster for some of the insurance companies, testified to a 
conversation with Mr. Hyland relative to the pricing of the salvaged goods. He 
says: 

“They filed the proofs of loss about the 24th or 25th of December, as I recall 
it. It was a short time before that. They were in my office. I asked Mr. Hyland 
at that time how he fixed the prices on that schedule. He told me that those 
were from telegrams that he received quoting prices, and they were in code, and 
he deciphered them properly. I asked him if he did not think it the proper thing 
to let me have the key to the telegrams and let me make comparisons on those, 
so I would have something to check on; I explained to him at the time that I had 
been unable to get price verifications from other burlap brokers or other dealers, 
they were somewhat reluctant about giving me prices: I told him I would have 
to make some check on it before I could agree to any value. He told me that 
those were his private affairs, and that was all the information I could have on 
the subject. I also asked him at that time if he was satisfied with the grades as 
well as the prices that he had given me, and he told me that he was, and that I 
would find that those were 100 percent right. 


“* * * T said, ‘If you file a proof of loss and you set up incorrect grades 
or incorrect quantities, or incorrect prices, and swear that those are the correct 
prices, you will vitiate your policy contract, and by the terms of the contract 
you might lose all your insurance.’ I said, ‘I want to warn you of that.’ I said, 
‘I have called Mr. Sugarman’s attention to that, and I want you to know that I 
told him about it.’ I addressed that conversation to Mr. Hyland. Mr. Hyland 
was a little bit peeved at that and siad, ‘We will take all the chances on that.’ ” 

There was ample evidence to warrant the trial judge in concluding that 
Hyland was well acquainted with the pricing and grading of the salvaged merchan- 
dise on his proofs of loss, and personally particpated in making up and presenting 
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such proofs. If this be true, it is very persuasive against the theory that on his 


out of sight loss he would innocently and without any investigation take the over- 
stated report of an accountant as correct. 

Furthermore, Hyland’s credibility is seriously weakened by the disclosures 
relative to the fictitious Newhall contracts (fully discussed, supra). Also by the 
fact that he told the insurance companies in his proofs of loss that he had no 
knowledge or belief as to the origin of the fire, when there is ample evidence 
that he was well aware of its incendiary origin. 

It should be concluded, therefore, that the trial judge was well justified in 
finding that plaintiff was guilty of fraud and false swearing when he swore to 
his out of sight loss. This makes it unnecessary to consider the involved question 


of whether there was fraud in the proofs of damage on salvaged merchandise. 
Affirmed. 


TOKIO MARINE & FIRE INS. CO., Limited, v. NATIONAL UNION 
FIRE INS. CO. No. 448. 
Circuit Court of Appeals, Second Circuit. July 19, 1937. 
91 Federal Reporter (2d) 964. 
4. BINDER. 


Where reinsured, which had applied for reinsurance by binder, later submit- 
ted, for insertion into policy, form containing clause designated to broaden risk, 
without submission of new binder accompanying form as was custom, silence was 
direct affirmation of legal conformity to agreement embodied in binder and 
tantamount to representation that no important departure had been made from 
binder, as respects reinsurer’s right to reformation. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

6. NOTICE. 

Where reinsured, which had applied for reinsurance by binder, later sub- 
mitted, for insertion into policy, form containing clause, the legal effect of which 
was to broaden risk, without submission of new binder accompanying form as 
was custom, reinsurer was entitled to reformation of policy to correspond to 
binder, since reinsurer was entitled to rely on reinsured’s silence in respect to 
the change. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Chase, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Action to recover on reinsurance policy by the Tokio Marine & Fire Insur- 
ance Company, Limited, against the National Union Fire Insurance Company, 
wherein the defendant filed a counterclaim and equitable defense seeking 
reformation of policy. The issues raised by the equitable defense were tried 


first, resulting in a decree of the District Court (18 F.Supp. 720) for the defend- 
ant, and the plaintiff appeals. 


Decree affirmed. 

Morgan & Lockwood, of New York City (Louis J. Wolff and Harding 
Cowan, both of New York City, of counsel), for appellant. 

Powers, Kaplan & Berger, of New York City (Abraham Kaplan and George 
I. Gross, both of New York City, of counsel), for appellee. 

Before Manton, L. Hand, and Chase, Circuit Judges. 

Manton, Circuit Judge. 

Appellant sued at law to recover loss upon a policy of reinsurance and 
appellee interposed an equitable defense seeking reformation of the insurance 
contract upon the ground that the policy had been issued through appellee’s 
mistake and inequitable conduct by the appellant. The equitable issue was first 
tried and resulted in a decree reforming the policy and denying the appellant’s 
claim for loss thereunder. 

Both parties were insurance companies authorized to transact business in 
the State of New York. April 4, 1932, appellant issued to S. H. Kress & Co. a 
policy of insurance covering risks of windstorm, tornado, earthquake, and other 
perils in the amount of $29,745,000, for one year on buildings and merchandise 
in the United States and Hawaii. Liability for loss at each location was limited 
to $200,000. The premium paid was $39,660. On the same day the appellant 
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reinsured a portion of the risk known as “excess cover” with the appellee. March 
10, 1933, an earthquake occurred in California, resulting in property damage to 
the insured of $287,500, which was paid by the appellant; in this action it is 
sought to recover $187,500 from the appellee as reinsurer. 

A binder, issued April 4, 1932, by appellee’s New York office, provided rein- 
surance cover of $1,000,000 and bound the reinsurer “to pay only the excess over 
and above $100,000 by any one loss in and/or on any building and its contents.” 
It was “binding until delivery of our respective policies at the office of Johnson 
& Higgins.” The policy was issued July 1, 1932, by the appellee’s home office in 
Pittsburg, was forwarded to its New York office, which delivered it July 5, 1932, 
to Johnson & Higgins, brokers for the appellant. It is clear from the binder 
that the parties intended that the appellant should retain liability for the first 
$100,000 at each location and that the reinsurance coverage should apply only to 
the second $100,000. Inter-office communications of the appellee at the time the 
binder contract was concluded show an explicit understanding, in which the 
appellant undeniably participated, of an exposure of $100,000 at each location 
before the assumption of any risk by the appellee. A typewritten list detailing 
the Kress & Co. locations throughout the United States was furnished to the 
appellee by Johnson & Higgins, showing 240 locations, of which only 81 indicated 
an exposed valuation in excess of $100,000. Evidence of communications between 
the parties concerning the binder agreement clearly establishes that its terms 
and limitations, specifically the excess provision of $100,000 for each location, 
were definitely comprehended and accepted. 

Appellant, through Johnson & Higgins, prepared the formal terms of rein- 
surance which were incorporated in the final policy as issued. Seedorf of John- 
son & Higgins, who did most in the preparation of the form, testified that, after 
a consultation with a member of his loss department, it was concluded that the 
contract as embodied in the binder was improvident and that under it the possi- 
bility of loss, if it existed at all, was remote at best. June 29, 1932, the form, 
consisting of three closely typewritten pages, was delivered to the appellee’s 
New York office, which immediately forwarded it to the Pittsburg office, where 
it was received June 30 and was submitted to one Reilly for examination. 

The form contained a change in terms from the original binder agreement 
which gives rise to the present controversy. Instead of providing, as the binder 
did, that the reinsurance applied only to “the excess over and above $100,000 
by any one loss in and/or on any one building and its contents,” the form 
stipulated that the reinsurance should not attach until the amount “by any one 
loss shall exceed $100,000, and then only for the amount of the excess over and 
above the first $100,000 due from the Reinsured Company in the case of each 
and every loss, but in no event exceeding the limit above mentioned.” In other 
words, as the appellant insists, a liability for any and all loss from a single 
catastrophe in excess of $100,000 was substituted for the previous liability which 
embraced only the loss in excess of $100,000 at each location. It is admitted that 
between the date of delivery of the binder, April 4, 1932, and the delivery of the 
policy, July 5, 1932, no conversations or communications took place between the 
parties relative to any changes, amendments, deletions, or additions to the terms 
set forth in the binder. Moreover, it is not questioned that it was a well-settled 
practice of Johnson & Higgins in its dealings with the appellee to call its atten- 
tion to important changes by the submission of new binders with the forms, a 
procedure which was admittedly not followed in this instance. There was no 
notice of any kind, therefore, other than that which the changed terms them- 
selves conveyed. 

On June 30, 1932, as we have said, the form was submitted to Reilly, whose 
duty and office it was to examine and approve daily reports. He reviewed the 
form, together with the application and the previous correspondence, and con- 
cluded that the line was in accordance with the original understanding and 
ordered that the policy be issued. The original policy issued by the appellant to 
Kress & Co. was canceled September 26, 1932, and a new policy was issued. 
Johnson & Higgins prepared a binder, transferring the reinsurance coverage, 
which it presented to the appellee. Without discussion of any sort and as a 
routine matter, the indorsement of substitution was annexed to the policy of 
reinsurance. The appellant continued in ignorance of the change in its rein- 
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surance liability until August 14, 1933, when Johnson & Higgins asserted its 
claim against it. 

The controlling facts of this case are clear and undisputed. The original 
agreement between the parties, as embodied in the binder, was definitely under- 
stood; Johnson & Higgins, acting for the appellant, knowingly affected a depart- 
ure from that agreement in the form which it prepared and which it submitted 
to the appellee; this form, after examination and approval and with notice of 
the literal change in terms which it contained, was attached by the appellee to 
its final policy—but it did so under an undisputed mistake as to the legal import 
of the changed terms. It believed that the reinsurance coverage of the final 
policy and of the binder were the same. 

[1, 2] The mistake was only on the part of the appellee and was in no sense 
mutual. Clearly, if this were an error uninduced by any conduct of the other 
party, the appellee would be in no position to complain. A misapprehension 
of the legal significance of the terms contained in the form would not entitle 
the appellee to relief if the form, as attached to the policy, constituted the 
original and only agreement between the parties. In such a case the appellee 
would have taken its chance as to the legal scope and interpretation of the 
agreement which it accepted and could not rely or defend upon its mistaken 
understanding. International Harvester Co. v. Mississippi Land Co., 43 F.(2d) 
17 (C.C.A.8), certiorari denied 282 U.S. 905, 51 S.Ct. 333, 75 L.Ed. 797. 

|3, 4] But here there was the previous agreement which the binder repre- 
sented; and it was one which both parties unquestionably understood. The form 
submitted by Johnson & Higgins for incorporation into the final policy was the 
formalization of the earlier agreement. Ordinarily, a party had a right to rely 
upon the fact that the formal document prepared by the other will express their 
original and definitive agreement; he may expect and rely upon literal con- 
formity if no notice to the contrary is given. Equitable Ins. Co. v. Hearne, 20 
Wall. 494, 22 L.Ed. 398; Connecticut Fire Ins. Co. v. Oakley Bldg. Co., 80 F.(2d) 
717 (C.C.A.6), certiorari denied 298 U.S. 687, 56 S.Ct. 954, 80 L.Ed. 1406; Home 
Ins. Co. of New York vy. Sullivan Machinery Co., 64 F.(2d) 765 (C.C.A.10), cer- 
tiorari denied 290 U.S. 633, 54 S.Ct. 51, 78 L.Ed. 551. Perhaps the appellee 
would not in all instances be in a position—certainly not as to changes considered 
unimportant—to rely blindly upon this implied representation of literal con- 
formity since its recognized habit and duty was to examine and approve the 
forms which were presented to it. But there is no question here of a failure 
to observe the literal change which was made. The changed terms were exam- 
ined but their legal import was misinterpreted. The change in legal effect, which 
we assume took place, was unquestionably important. Seedorf of Johnson & 
Higgins testified that it was the result of an office consultation where dis- 
satisfaction with the scope of the binder agreement was expressed. Seedorf 
also testified that changes which were considered important were, as a matter 
f practice, indicated to the appellee by the submission of a new binder accom- 
panying the form. Silence in this case was a direct affirmation of legal conform- 
ity to the agreement embodied in the binder. It was tantamount to a repre- 
sentation that no important departure had been made from the original and 
undisputed understanding. 

5, 6] Intention to deceive or actual fraud by the appellant is not claimed, 
though in the amendment to the cross bill “inequitable conduct” is charged. We 
incline to think that the change made was such as to raise a reasonable infer- 
ence of knowledge by the appellant of the mistake committed by the appellee. 
Mistake was implicit, it seems, in the silent acceptance of the altered agreement 
under the circumstances which prevailed. If that were so, reformation would 
follow as of course. Columbian Nat. Life Ins. Co. v. Black, 35 F.(2d) 571, 71 
A.L.R. 128 (C.C.A.10); Williston on Contracts, vol. 3, § 1548. But there was no 
finding of such knowledge by the court below, and that is perhaps explained by 
tle evidence that the appellee was in the habit of discussing with Johnson & 
Higgins any changes contained in the forms which were unacceptable to it. The 
fact still remains, however, that the submission of the form under the circum- 
stances related entailed a representation, however innocent and unmalicious, 
which induced the appellee’s mistake. We may question somewhat why the 
appellee’s expert did not comment upon the literal change which it observed; 
that goes to the question of negligence which we shall presently consider. But 
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there is no doubt that in approving the form, because of its belief of legal con- 
formity with the binder, the appellee relied upon the appellant's conduct. Thi 
reulance was justihed because of the specific agreement already made, becaus« 
of the utter silence maintained in respect to the change, because of the ambig 
uity—by no means neglible—which the changed terms contained, and because 
of the practice between the parties which required notice of such a substantial 
alteration. Connecticut Fire Ins. Co. vy. Oakley Bldg. Co., supra. 

\7] The mere fact that the mistake made is one of law does not prevent 
reformation. Philippine Sugar Co. v. Govt. of the Philippine Islands, 247 U. § 
385, 38 S.Ct. S13, a L.Ed. 1177; Skelton vy. Federal Surety Co., 15 F.(2d) 756 
(CCAS), Relief was granted in Griswold v. Hazard, 141 U.S. 20, 11 S.Ct 
972, 999, 35 L.Ed. 678, where a literal change in the terms of a bail bond altered 
the legal effect of the agreement, relative to the coverage of the bond, originally 
accepted. Though it appears that the party who drew up the bond was aware 
of the literal change om. quite likely, of the legal change, the decision was put 
on the ground that there was a mutual mistake as to the legal import of the 
altered terms. Snell v. Atlantic Ins. Co., 98 U.S. 85, 25 L.Ed. 52, is a_ similar 
case. A policy insuring cotton was involved. Both parties understood, and indeed 
the insured relied on the fact, that the policy was to cover cotton owned by a 
partnership, though the policy gave the name of one Keith as the insured. With 
this understanding, the policy, which did not in legal effect embody it, was 
accepted. The insurer had made a representation of legal conformity which 
induced the insured’s mistake. Once again the court spoke of mutual mistake 
which warranted reformation since the insurance company could not “obtain 
an unconscionable advantage through a mistake for which its agents were chiefly 
responsible.” Though the facts of both cases are significally similar to the ones 
here, we shall assume, as the court apparently did, that the mistakes of law 
therein were mutual. 

Clearly, Johnson & Higgins labored under no mistake as to the legal con- 
sequences of the change which it effected. The appellee unquestionably did. It 
would be strange, however, if the appellant could now defend upon the ground 
that it fully understood what occurred despite the fact that by its wrongful 


representation, albeit unmalicious and nonfraudulent, it induced the mistake of 
legal conformity. 


[8] We have seen that a formal agreement will be reformed where it departs 
from the original understanding which that agreement was avowedly supposed 
to embody, where the mistaken party, justifiably relying on the expressed or 
implied representation of literal conformity, fails to observe and note the altera- 
tions. Equitable Ins. Co. v. Hearne, supra; Home Ins. Co. y. Sullivan Machinery 
Co., supra. The rule should be no different where the mistaken party, having 
noted the literal alterations, has just reason to expect a legal conformity which 
does not in fact exist. Conceivably, there may be situations where the literal 
alterations are so flagrant that the claim of mistake or, if there is a mistake, 
of justified reliance will be overriden. Certainly, not every show of negligence 
will bar reformation. Home Ins. Co. v. Sullivan Machinery Co., supra; Colum- 
bian Nat. Life Ins. Co. v. Black, supra; Skelton vy. Federal Surety Co., supra. 
Indeed, mistakes warranting relief will more than often be accompanied by some 
lack of care or inadvertence. Numerous variables suggest themselves which may 
be dealt with as the occasion arises. Here we are satisfied that a representation 
of legal conformity was made on which the appellee had a right to and did rely 
and that equitable relief is justified. 

Decree affirmed. 

Chase, Circuit Judge (dissenting). 

As there was no mutual mistake and no fraud either claimed or found, the 
basis for the reformation of this insurance policy can be put, as it has been, 
only on the vague ground of inequitable conduct. At most, that rests upon the 
failure of Johnson & Higgins to comply with a rather thinly proved practice 
to call attention to any departures from the terms of a binder embodied in a 
superseding policy when they presented that to the defendant for approval. 
Had the defendant relied on any such custom and so been induced to approve 
the policy after but casual examination in the belief that only the binder risk 
was covered, there would, indeed, be some ground for reformation. But the 
facts are otherwise. Reilly, acting for the defendant, was an experienced expert 
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on insurance contracts whose business it was to read policies submitted for the 
express purpose of determining whether the defendant would sell the policy. 
He dia read tus one and knew exactly what language »a \ i here n - 
ne to show that the policy was not in terms one which the defendant could 
and would, issue for some premium and nothing to show that Reilly misunder- 
stood the defendant's liability under it. What he did not fully comprehend was 
that the coverage was more extensive than that of the binder which limited one 

s to one location while the policy did not. But what was the effect of that? 
Simply, of course, the basis for a higher premium rate. Even if we assume that 
there was some failure in the duty owed the defendant when Johnson & Hig 
vins submitted the policy without notice of any change from the binder pro- 
visions, is it reasonable to believe that that failure brought about the actual 
ssuance of the policy There is nothing in this record to induce such a belief 
Instead, notice of the change would at most have given the defendant express 
niormation that Johnson & Higgins understood that under the policy a greater 
risk for the same premium was being assumed than had been under the binder 
Any possible reformation should be limited to an adjustment of the premium 
to make it commensurate, assuming without more that it was not, with a fair 
premium for the risk taken. But such relief is doubtful, for the defendant was 
not misled as to the amount of the policy premftum 

The sort of reformation allowed here, and for reasons so advanced that I 
cannot find adequate support for them, fails to give effect to any equities which 
have arisen in favor of the plaintiff by reason of the defendant's conduct. 

After such consideration as it, unhindered, chose to give the proposed policy, 
the defendant issued it. It allowed it to remain in force for a considerable time 
during which it caused it to be made applicable to a new primary policy and made 
no objection, whatever, to its terms until after a loss. Then for the first time, 
when it is too late for the plaintiff to get the reinsurance elsewhere which it 
had good reason to believe it had obtained from the defendant, the claim is made 
that the defendant is entitled to have the policy reformed; not because of any 
fraud; not because of a mutual mistake; not because of any mistake whatever 
as to the actual terms of the policy; but because of what really simmers down 
to a failure on the part of Johnson & Higgins to call the defendant’s attention 
expressly to the fact that the binder did not provide the reinsurance wanted 
since it limited the excess coverage to loss measured by locations. 

Reilly knew the policy didn’t do that when he read it and, regardless of 
what obligations the defendant had, or had not, assumed under the binder, he 
knew what. obligations it was assuming under the policy. He relied on his own 
expert judgment in approving the policy, and his mistake in believing that the 
policy risk was the same as the binder risk seems to me no just ground for remak- 
ing a contract which not only made the risk definite but which no matter what 
had been done before, the parties understood was issued expressly for that pur- 
ose, 

I would reverse the decree allowing reformation under the circumstances 
here disclosed. 


ENGEL v. STATE MUT. RODDED FIRE INS. CO. No. 31. 
Supreme Court of Michigan. Oct. 4, 1937. 
275 Northwestern Reporter 231. 
1, ASSIGNMENT. 


Under provision of mutual fire policy that policy remained effective after 
insured’s death and until assignment of insured property by probate court, 
insurer’s conduct in accepting payments under policy from insured’s devisees 
did not create a cause of action in tort after a fire loss where insurer did not 
know that property was assigned. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. ASSIGNMENT. 

Where mutual fire insurance company did not tell or imply to assignees of 
insured property of deceased member that they were members under the 
deceased’s policy and notice and acceptance of assessments from assignee was 
in accord with policy, assignees could not recover for fire loss on ground of 
company’s negligence, fraud, or deceit. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
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4. MEMBERSHIP. - . i ; 

Where mutual fire insurance company did not tell or imply to assignees of 
insured property of deceased member that they were members under deceased's 
policy and notice and acceptance of assessments from assignee was in accord 
with policy, company was not estopped to deny liability for fire loss. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

6. ESTOPPEL. 


Membership in a mutual fire insurance company cannot be obtained by 
estoppel. 


(For other cases, see Insurance, Dec. Dig. § 371.) 
7. ASSIGNMENT. 


Mutual fire insurance company was required to return only assessments 
collected after assignment of insured property of deceased member to constitute 
a sufficient tender, since company was liable under its policy before assignment. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Circuit Court, Ontonagon County; George O. Driscoll, Judge. 

Action by Mary Engel against the State Mutual Rodded Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Judgment vacated, and case remanded for entry of judgment for defendant. 

Argued before the Entire Bench. : 

Leibrand & Leibrand, of Bay City (Lawrence P. Walsh, of Ontonagon, of 
counsel), for appellants. 

John B. Bennett, of Ontonagon (Jones & Patek, of Ironwood, of counsel), 
for appellee. 

Nort, Justice. 

Plaintiff, on trial before the court, without a jury, had judgment. The counts 
on which the case was submitted are in tort a charge that plaintiff sustained 
damage because of negligence, fraud, and deceit on the part of the defendant 
mutual fire insurance company, the charge being the company led plaintiff to 
believe that certain property was insured in defendant company when in fact it 
was not so insured and in consequence thereof plaintiff sustained’ a fire loss of 
the uninsured property. The judgment, seemingly on the ground of estoppel, was 
for $2,300, this being the amount for which plaintiff supposed the property was 
insured, Defendant has appealed. 

For approximately five years prior to his death, April 22, 1925, Robert C. 
Engel was an agent of defendant insurance company. On July 30, 1924, he 
insured in defendant company his farm dwelling for $1,200 and its contents for 
$1,100. There was total loss by fire on July 22, 1929. Robert C. Engel by will 
left his property to plaintiff and four children, but the rights of all have been 
assigned to plaintiff and she may be considered the sole party in interest. She 
was named in the will as executrix and was so appointed June 17, 1925. Subse- 
quent to the death of Robert C. Engel (of which defendant was promptly noti- 
fied), notices of accruing annual assessments were addressed and mailed either 
to Robert C. Engel or to plaintiff, there being some dispute in this particular 
in the testimony. All such assessments due prior to the fire loss were timely 
paid by plaintiff or by her son who acted for her in some instances. The remit- 
tance of 1926 purported to come from Robt. C. Engel; that of 1927 from Mrs. 
Robt. C. Engel; and the one in 1928 from the son of the insured, Chas. J. Engel. 
Under the terms of the insurance contract it continued in force, if the policy 
requirements were complied with, after the death of the insured until assign- 
ment or distribution of the property of which the insured died seized. The 
by-law provision reads: 

“Section 9. The policy of a deceased member shall remain in full force and 
effect so long as the property remains as the estate of the deceased, and so long 
as the estate is unsettled and the requirements in the charter and by-laws are 
complied with.” 

The letter by which defendant was informed of the death of Robert C. Engel 
shortly following his death was written by the latter’s son, and was confined to 
inquiry as to what disposition should be made of the blank forms, supplies, etc., 
which at the time of his death were in the possession of Robert C. Engel as 
agent of the defendant company. Aside from this letter and the reply thereto 
no other communication relative to the death of the insured passed between these 
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parties prior to the fire. Notwithstanding defendant was advised of the death 
of the insured, it mailed the notices of assessments for 1926, 1927, and 1928, and 
received payment from plaintiff in the manner hereinbefore stated. In each 
instance the notice in substance read: 

“Robt. C. Engel, 

“Ewen, Box 122, 
“Mich. 
es 

“Tuly-1926-Notice of Assessment. 

“Policy No. 39173. 
“Ass’t $23.64. 

“Dear Sir: This assessment is due and payable on or before the last day 
of August. Should we not receive it on or before the last day of August, your 
policy will stand suspended as provided in Article 10 of the charter.” 

Defendant claims the manner in which the notices of assessments, the remit- 
tances and payments, and the receipts therefor, were handled was in accord with 
its regular method and with the provisions of the insurance contract which, in 
event of the death of the insured, continued pending probate proceedings and 
distribution or assignment of the insured property. The order distributing or 
assigning the Engel estate was made February 17, 1926: but defendant had no 
notice or knowledge of such order until after the fire (July 22, 1929), when its 
representative undertook adjustment of the loss. The adjuster at once advised 
plaintiff he did not think the insurance company was legally bound to pay the 
loss because the ownership of the insured property had been transferred by 
assignment of the Engel estate more than two years prior to the fire. A com- 
promise settlement for $1,200 was suggested by the adjuster, but, after taking 
legal advice, such contemplated compromise was rejected by plaintiff. Shortly 
thereafter plaintiff, as executrix of the Engel estate, began a suit against the 
defendant herein, but that suit was later dismissed. This litigation has been 
before this court on two former appeals, Engel v. Fire Insurance Co., 257 Mich. 
245, 241 N.W. 251, 252; State Mut. Rodded Fire Insurance Co. v. Engel, 269 
Mich. 348, 257 N.W. 839. On December 4, 1930, before the instant case was com- 
menced, defendant tendered its checks to plaintiff in repayment of the premiums 
received for the years 1926, 1927, and 1928, but these checks were returned. 
Again at the trial defendant tendered in cash repayment of these premiums. 

As before stated, plaintiff now relies solely upon her suit in tort. As out- 
lined in her brief, the negligence relied upon is that the defendant insurance 
company, having knowledge of the death of Robert C. Engel, failed within a rea- 
sonable time thereafter to cancel the policy issued to the deceased or to accept 
plaintiff as a member of the defendant mutual company and issue a policy to 
her prior to the fire, or in the alternative reject her as a member of defendant 
company so that she might secure insurance elsewhere; also acceptance and 
retention of the assessments for 1925, 1926, 1927, and 1928, and failing to notify 
plaintiff that she was not a member of defendant company and was not pro- 
tected by the policy theretofore issued to her husband, and in failing to return 
the assessments and to notify plaintiff that she was not insured under said 
policy ; and further by negligently holding out to plaintiff that she was a mem- 
ber of defendant company and insured therein by sending notices of assessments 
(as claimed by the plaintiff) to Mrs. Engel for the years above noted, and accept- 
ing and retaining payment of such assessments. 

A count in the declaration for fraud and deceit is based upon substantially 
the same facts as alleged in the count for negligence, with the addition that such 
conduct on the part of the defendant company is alleged to have been false, 
fraudulent, and deceitful. Consideration of the legal aspect of this case must 
start from the undisputed fact that prior to the fire loss neither plaintiff nor 
those who have assigned their rights to her were members of or insured in the 
defendant mutual company, nor were any of them applicants for membership 
therein. For this reason many cases cited in appellee’s brief are not in point. 
This is not a case wherein the insurer has negligently or fraudulently failed to 
notify the insured of cancellation of his policy, nor one wherein there has been 
negligent or fraudulent delay in accepting or rejecting an application for insur- 
ance and thereby leading the applicant to believe in the meantime that he was 
insured. Also, because many authorities cited in appellee’s brief are of that 
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character, it should be noted this is not a case wherein the insurer continued 
to carry a policy and accept payments of premiums or assessments after it had 
knowledge of the invalidity of the policy. 

[1, 2) Under the insurance contract in the instant case, which in event of 
the death of the insured continued until distribution or assignment of the insured 
property by the probate court, knowledge of the death of the insured did not 
render defendant’s conduct in accepting assessment payments actionable so long 
as defendant had no knowledge of the assignment of the estate of deceased. In 
the interim the insurer was not obligated to cancel the policy or to give a notice 
of the character above mentioned to either plaintiff or her assignors prior to its 
having notice of the assignment of the estate, if it was obligated to do so at all. 
Plaintiff and her assignors, as parties to whom the Engel estate was left, were 
in a far better position than defendant to know when the estate was assigned; 
and they were bound to know that as such assignees of the estate they were not 
members of the mutual company and were not protected by the policy theretofore 
issued to plaintiff’s deceased husband. 

[3] As to the alleged negligent or fraudulent retention of premiums paid, 


there is no evidence in this case that defendant prior to the fire loss negligently, 
falsely, fraudulently, or deceitfully held out to plaintiff or any of her assignors 
that they were members of defendant company, nor were they lured into a sense 
of security by any word or act of the defendant. The sending of notices of 
assessments subsequent to the death of Robert C. Engel was in full accord 


with the insurance contract and in no sense negligent, fraudulent, or deceitful: 


and the same may be said of the acceptance and retention of the 1926, 1927, and 
1928 assessments, since defendant had no notice prior to the fire loss that the 
insured property in the estate had been assigned. The testimony in this record 
does not sustain recovery on the ground of negligence, fraud, or deceit. 


[4-6] The issue of estoppel is also discussed in the briefs; but the testimony 
does not sustain plaintiff's contention that defendant by its conduct hereinbefore 
outlined is now estopped from denying that plaintiff was a member of the 
defendant mutual company, or that her property was insured therein. The facts 
do not bring this case within the conditions under which an estoppel arises. 

“It is a familiar rule of law that an estoppel arises when one by his acts, 
representations, or admissions, or by his silence when he ought to speak out, 
intentionally or through culpable negligence induces another to believe certain 


facts to exist and such other rightfully relies and acts on suchi belief, so that 
he will be prejudiced if the former is permitted to deny the existence of such 
facts.” Kole v. Lampen, 191 Mich. 156, 157 N.W. 392, . 393, 


In passing, it may also be noted that we have repeatedly held membership 
in a mutual fire insurance company cannot be obtained by estoppel. Kamm & 


Schellinger Brewing Co. v. Fire Insurance Co., 168 Mich, 606, 622, 134 N.W. 
999; Crank v, Fire Insurance Co,, 239 Mich, 642, 214 N.W, 962; Kinne v. Mutual 
Fire Insurance Co., 241 Mich. 637, 217 N.W. 755. 

In the briefs there is also discussion relative to plaintiff’s claim that defend- 
ant insurance company concealed from her the issuance after the fire loss of a 


policy to plaintiff and her son, Charles R. Engel, such policy being signed by 
the officers of the defendant company on August 6, 1929, and covering the same 


property and being in lieu of the policy issued to Robert C, Engel in 1920. 


Plaintiff's claim of concealment is wholly without support in the testimony 
and merits no further consideration. 


{7] Defendant's tender of repayment of the 1926, 1927, and 1928 assessments, 
which it had received from plaintiff, was a sufficient tender. It covered all 
assessments paid by her subsequent to the assignment or distribution of the 


estate of Robert C. Engel, deceased, Prior to that time the insurance was in 


force and defendant was entitled to retain the assessment paid for that period. 


Since it is unnecessary to decision we pass appellant’s contention that plain- 
tiff cannot recover in this suit because of former election of remedies, res 
adjudicata, unassignability of tort action, etc. As was stated by Justice Butzel 
in our opinion on a former appeal of this litigation: “We cannot write a new 
contract for the parties.” Engel v. Fire Insurance Company, supra. Nor can 


we out of thin air conjure negligence, fraud, or deceit in consequence of which 
detendant may be required to reimburse plaintiff in whole or in part for her 
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unfortunate loss. The rights of other members of defendant mutual company 
are involved and must be protected. 

A careful review of this record satisfies us that plaintiff in this tort action 
has not established a right to recover. The judgment entered in the circuit 
court will be vacated and the case remanded for entry of judgment for defend- 
ant, with costs. Appellant will have costs in this court. 


Fead, C. J., and Wiest, Butzel, Buhnell, Sharpe, Potter, and Chandler, JJ., 
concur, 


KAHN et al. v. PHILADELPHIA FIRE & MARINE INS. CO. No. 5685. 
Springfield Court of Appeals. Missouri. Sept. 4, 1937. 
108 Southwestern Reporter (2d) 457. 
1 CASH PREMIUM. 


General insurance agent’s agreement to take part of premium, involving com- 
pany’s share thereof, in trade, was a fraud on insurer and created no binding 
contract on insurer (Mo.St.Ann. § 5868, p. 4478). 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

2. CASH PREMIUM. 

A general agent has no authority as such to accept groceries in payment of 
insurance premiums (Mo.St.Ann. § 5868, p. 4478). 

(For other case, see Insurance, Dec. Dig. § 137[3].) 


J. REGULATION. 


The insurance business is affected with a public interest and subject to strict 
regulation and control by the state. 


(For other cases, see Insurance, Dec. Dig. § 3.) 


5. CASH PREMIUM. 
Party who knew that fire insurance company did business on a cash basis 


and could be paid only in cash was charged with knowledge that agent had no 


authority to bind the company by agreement to accept anything other than cash 
for the premium (Mo.St.Ann. § 5868, p. 4478). 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 
6. PREMIUM. 

It was not within implied authority or apparent scope of general agent’s 
authority to contract for other than cash premiums in payment of an insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

7. AGENCY. 

Where agent lacked apparent authority to accept payment of premiums in 
anything other than cash, and plaintiff attempted to make a contract without the 
apparent scope of agent's authority and in contravention of customary rules and 


practices of the insurance business, whereby agent was to accept part of premium 
in groceries, agent became agent of plaintiff, and agent’s failure to pay the pre- 
mium in ash to insurer was a failure of plaintiff to pay such premium, with risk 


on plaintiff and not on insurer (Mo.St.Ann. § 5868, p. 4478). 
(For other cases, see Insurance, Dec. Dig. § 137[3].) 


8. WAIVER. 


An insurance agent who has the right to extend time of payment of premiums 
does not necessarily have the right to waive payment in money. 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 
10. PREMIUM. 


Agreement of fire insurance company’s general agent to receive approximately 
one-half of premium in groceries was void and not binding upon company which 
received no part of premium (Mo.St.Ann. § 5868, p. 4478). 

(For other case, see Insurance, Dec. Dig. § 137[3].) 

Appeal from Circuit Court, St. Clair County; C. A. Calvird, Jr., Judge. 


“Not to be published in State Reports.” 


Action by Catherine M. Kahn and others, all heirs of the Sol Kahn estate and 
composing the firm of the Kahn Commercial Company, and another mortgagee, 
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against the Philadelphia Fire & Marine Insurance Company. Judgment for plain- 
tiffs and defendants appeal. 

Reversed. 

N. B. Conrad, of Montrose, and Hume & Raymond, of Kansas City, for 
appellants. 

Floyd L. Sperry and Charles E. Hassett, both of Clinton, and Wallace Cooper, 
of New York City, for respondents. 

ALLEN, Presiding Judge. 

This is a suit upon an alleged contract of fire insurance. The cause was 
instituted in the circuit court of Henry county, and upon change of venue, went 
to the circuit court of St. Clair county, where it was tried, resulting in a judgment 
for plaintiffs, in the sum of $2,933.30, with interest at the rate of 6 per cent. per 
annum, from September 29, 1934. Defendant filed motion for a new trial, which 
was overruled, and the cause comes to us on appeal by defendant. 

Certain facts were agreed upon between the parties, as follows: 

“By Mr. Sperry: Come now both plaintiffs and defendant and the following 
agreements and admissions are entered into in order to shorten the record and the 
taking of evidence. (1) Defendant admits that the value of the property and the 
amount of loss is $3,000.00 and waives proof of the amount of damage. (2) That 
Charles T. Campbell was the duly licensed resident agent of the defendant company 
at Montrose, Missouri, and as such solicited and took applications, collected the 
premiums and countersigned and delivered fire policies for and on behalf of this 
defendant, on October 3, 1933; (3) Defendant further admits and waives proof 
that the defendant is and was at the time of tHe contract a duly organized insur- 
ance company under the laws and statutes of Pennsylvania, and with authority to 
do business in the State of Missouri, as a fire insurance company.” 

Plaintiffs herein are heirs at law of Sol Kahn and the joint owners of certain 
property in Montrose, Mo., out of which this litigation arose. After the death 
of Sol Kahn, his son Carl W. Kahn acted as manager of the estate and looked 
after and managed the mercantile business belonging to such estate and in connec- 
tion therewith handled the real estate and took care of any insurance thereon. 

The evidence shows that prior to the time herein involved, Carl W. Kahn, Sr., 
had obtained a policy of fire insurance in defendenat company, from defendant's 
agent, Charles Campbell, covering the residence of Mr. Kahn and that defendant 
had instructed its agent, Mr. Campbell, to cancel this policy on Kahn’s residence, 
but he had neglected to do so. 

Between the Ist and 3rd of October, 1933, Mr. Car: W. Kahn, Sr., approached 
defendant’s agent, Mr. Campbell, with reference to a policy of insurance on 
the business building owned by the estate. Mr. Kahn then talked to defendant’s 
agent about placing $2,000, or half the insurance desired, in defendant company. 
Mr. Campbell said he wanted to write the insurance. Mr. Kahn understood he 
would write the insurance for $1.67 a hundred. The policy was to be a general 
policy, covering fire and windstorm. Kahn then talked to a Mr. Elliston, an insur- 
ance agent, representing another company, about renewing the other half of 
the insurance. He stated Mr. Elliston told him it would be a matter of a week 
or ten days until he could get the insurance and that Mr. Kahn had better let 
Mr. Campbell write it all if he could give him immediate coverage. Kahn stated 
he then told Mr. Campbell to write the entire $4,000 for one year in the name of 
the Sol Kahn estate; that Campbell said he would take care of it; that he told 
Campbell he did not have the money to pay the premium, then and was not given 
a receipt therefor; that the agreement was that defendant’s agent, Campbell, 
would take approximately half the premium in trade at plaintiff’s store. Defend- 
ant’s agent did not collect any part of this premium in groceries and received 
no cash on said premium. 


On Sunday evening, October 8, 1933, a gasoline pressure stove exploded and 
set the building on fire. The building was damaged to such an extent that defend- 
ant conceded the loss equaled the sum of $3,000, prayed for in plaintiffs’ petition, 
and as set forth in the agreed statement of facts, and made no issue on the extent 
of the loss. At the time of the fire defendant’s agent, Campbell, was not in 
Montrose, and did not return until the following Tuesday. 

Carl W. Kahn, Jr., testified that two or three weeks after the fire, he 
consulted his attorney relative to the loss in question. It was admitted that no 
demand was made on. defendant for the loss, until August 31, 1934, or practically 
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eleven months after the fire, when plaintiffs’ attorney wrote defendant company 
asking for proof of loss blanks. 

On October 19, 1933, or eleven days after the fire, Mr. Carl W. Kahn, Sr., 
prepared, and caused to be published in the Montrose paper, an advertisement in 
which he said: 

“To set at rest speculation and guesswork as to why we had no insurance at 
the time of our fire, we offer these facts: * * * 

“Just recently we had been having difficulty in getting insurance written and 
have been unable to get any explanation from the insurance companies as to why 
they are taking such an attitude. 

“We want you to know that we are not so dumb as to not think it advisable 
to carry insurance, and that we were caught unprotected at the wrong time 
through no negligence on our part. * * * ” 

Mr. Charles Campbell testified that when Mr. Kahn asked him for insurance 
he advised him that he thought it doubtful whether the defendant company would 
issue this policy, in view of the fact that the defendant had ordered him to 
cancel the policy on Mr. Kahn’s residence. Campbell said: “TI will send the policy 
in and see what the company will do about it.’ He did send the application in, 
but was out of town at the time of the fire and did not return until the following 
Tuesday, or two days after the fire. When he returned he found awaiting him 
a letter from the defendant company, and with the letter was inclosed the applica- 
tion which had been sent in. The envelope, in which this letter and application 
were contained, was postmarked at Kansas City, October 6 (6:30 p. m.), 1933, 
and this letter was therefore mailed at Kansas City two days before the fire on 
the 8th. Campbell testified he showed this letter to Mr. Kahn and expressed his 
regrets that the insurance had not been obtained. He said Mr. Kahn nor anyone 
representing *him ever made a claim on him (Campbell) under this alleged insur- 
ance, nor did they ask for proof of loss blanks. That he never received any 
premium in cash, nor did he receive any groceries on account of the premium on 
the property in question. That he never told Kahn he was covered with insurance. 
That he only agreed to submit it to the company “to see what they would do about 
it. 

Defendant offered a demurrer at the close of plaintiff’s evidence and at the 
close of all the evidence, which were by the court refused, which defendant assigns 
as reversible error. 

Defendant urges a number of assignments of error and briefs three. We 
think the only question that it is necessary for us to pass upon in this appeal is 
whether or not there was a contract of insurance. If there was no contract, the 
demurrer at the close of all the evidence should have been sustained. 

It is strenuously contended by defendant that its demurrer to the evidence 
should have been sustained for the reason that it is conceded that no premium 
was paid by plaintiffs to defendant or its agent. And that plaintiffs rely on an 
agreement with defendant’s agent that he would pay the premium to defendant and 
credit plaintiffs until plaintiffs could pay the agent, Campbell, approximately one 
half in groceries and the other half in money. It is contended by defendant that 
—_ alleged agreement was fraud on defendant, and no contract was created which 
inds it. 

Carl W. Kahn, Sr., the only witness for plaintiffs who had anything to do with 
the alleged negotiations or claimed to know anything about the alleged oral 
contract, testified in part as follows: 

“Q. Well, you do a good deal of it; I would like to have you answer me 
yes or no, whether you paid any premium or not? A. There was no signed 
receipt for any premium, no. 

“Q. Did you give, him any check? A. Not at that time, no, sir, that wasn’t 
the agreement. * * 

“Q. A minute ago in your cross examination you spoke about how Campbell 
was to take the premium; would you tell again what you said about it and what 
= said, in that respect? A. I told Mr. Campbell I didn’t have the money right 

en, 

“Q. What did he say? A. That he would take care of it, and agreed then 
to trade a part of it out in groceries and meats. * * * 

“Q. I wish you would tell us what your arrangement was with reference 
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to paying the premium, if the policy were issued? A. Mr. Campbell was to make 
a charge of that, and was to trade. Do you want the rest of it? 

“Q. Yes, go ahead. A. He was to buy groceries and meats of me; I was to 
pay cash as I could, and he was to use as much as he could from me, according 
to his needs. 

“Q. When you finally dealt, you wanted $4,000.00; was there any conversation 
at that time about how the premium was to be taken care of in the event the com- 
pany issued a policy? A. Other than he thought $62.00 would be too much 
to pay out; I told him to trade all he could and buy what he needed; I would 
then pay cash or a note for the difference. 

“Q. Did you have an understanding that he was to take half the premium 
out in trade, and you were to try to raise half the money on that? A. In talking 
about the $2,000.00 I understood he was going to trade half of it. When he agreed 
to take the $4,000.00, he said that was a little too much to expect him to trade 
half of it, on all of that. I says, well, take what you can and wait on me for 
the balance, and I will pay it as I can. That is my recollection.” 

Defendant’s agent testified that the tentative agreement was that plaintiffs 
were to pay about half in cash and the agent was to take the other half in grocer- 
ies. 

[1, 2] The alleged contract to take half in groceries was not a contract in 
which the agent agreed to take his share of the commission in trade, but provided 
that the company’s share of the premium should be paid in cash. It is our opinion 
that an agreement whereby a part of the premium is to be taken in trade is a 
fraud on the company and voids the whole agreement. The case at bar clearly 
involved the company’s share of the premium. It is our opinion that such alleged 
agreement in the present case was a fraud on defendang, and no contract was 
created which binds it. Hoffman vy. John Hancock Mutual Life Ins. Co., 92 U.S. 
161, 164, 23 L.Ed. 539; Gibson vy. Texas Prudential Insurance Co., 229 Mo.App. 
867, 86 S.W.(2d) 400, 405; section 5868, R.S.Mo.1929 (Mo.St.Ann. § 5868, p. 
4478) ; State ex rel. Mackey v. Hyde, 315 Mo. 681, 286 S.W. 363. 

This court, in the case of Gibson v. Texas Prudential Insurance Company, 
supra, passed on the issue of such an agreement with reference to the premium 
on a life insurance policy, and held such a contract void, and did not bind the 
company. There are a few points of difference between the Gibson Case and 
the present case. In that case the agent making the agreement was only a soliciting 
agent. Here, defendant’s agent, Mr. Campbell, had authority to countersign pol- 
icies and was a general agent. We do not think this distinction material, as we 
do not believe a general agent has authority to “put an insurance company in 
the grocery business,” by agreeing to accept groceries in payment of insurance 
premiums. Hoffman vy. John Hancock Mutual Life Ins. Co., supra. 

In the Hoffman Case, supra, it was said: 

“Tf the agent had authority to take the horse in question, he could have 
taken other horses from Hoffman, and have taken them in all cases. This would 
have carried with it the right to establish a stable, employ hands, and do every- 
thing else necessary to take care of the horses until they could be sold. The 
company might thus have found itself carrying on a business alien to its charter, 
and in which it had never thought of embarking. 

“The exercise of such a power by the agent was liable to two objections, 
—it was ultra vires, and it was a fraud as respects the company. Hoffman must 
have known that neither Goodwin nor Thayer had any authority to enter into 
such an arrangement, and he was a party to the fraud. No valid contract as 
to the company could arise from such a transaction. This objection is fatal to 
the appellant’s case.” 


[3, 4] Insurance companies are uniformly organized under statutes of the var- 
ious states, known as the insurance code. The insurance business is one universally 
recognized to’ be affected with a public interest and subject to strict regulation 
and control by the state. State ex rel. Mackey v. Hyde, 315 Mo. 681, 687, 286 
S.W. 363. The powers and duties of the insurance companies are carefully and 
specifically prescribed in these insurance codes. We do not believe the insurance 
code of any state gives insurance companies authority to engage “in the grocery 
business,” or any mercantile or commercial enterprise. Upon this subject, in the 
Gibson Case, supra, it was said: 

“Life insurance premiums are payable in money. [Italics ours] As stated by 
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the Supreme Court of the United States in Hoffman v. John Hancock Mutual 
Life Ins. Co., 92 U.S. 161, 164, 23 L.Ed. 539, 541: ‘Life insurance is a cash business. 
Its disbursements are all in money, and its receipts must necessarily be in the 
same medium. This is the universal usage and rule of all such companies.’ 

“The insured knew that, in his dealings with Crone, the latter was acting 
as an agent for defendant, and that his debt was not one to Crone, but to defendant, 
and that Crone’s authority was limited to that of collecting the amount due his 
principal. 

“The law is well settled that one dealing with a known agent is charged with 
the duty of ascertaining for himself the scope of the agent’s authority.” 

[5-7] Plaintiff Carl W. Kahn, Sr., who acted for himself and as the authorized 
representative of the other plaintiffs, testified that defendant’s agent, Charles 
Campbell, agreed to pay the cash to the company which was due on this premium. 
He knew the company did business on a cash basis and could be paid only in cash. 
He therefore knew, or is charged with knowledge, that Campbell cor no authority 
to bind the company by agreement to accept anything other than cash for the 
premium. It was not within the implied authority or apparent scope of authority 
of defendant’s agent, Campbell, to contract for other than cash premiums. Plain- 
tiffs were therefore not dealing with an agent who apparently had authority to 
accept payment of premiums in anything other than cash. Plaintiffs therefore 
were attempting to make a contract without the apparent scope of authority of 
this agent and in contravention of the well-known and customary rules and prac- 
tices of the insurance business. Mr. Campbell was thereby taken out of the scope 
of his employment with the defendant and became the agent of the plaintiffs, 
whose failure to pay the premium in cash to the defendant was a failure of the 
plaintiffs to pay such premium, and that risk was on the plaintiffs and not the 
defendant. 

[8] In the Gibson Case, supra, this court recognizes the fact that although 
an agent may have the right to extend the time of payment, it does not follow that 
he may waive payment in money. The court said: “The distinction between the 
act of the agent in extending time of payment of premiums and waiving the pay- 
ment in money is well pointed out in Tomsecek vy. Travelers’ Ins. Co., 113 Wis. 
114, 88 N.W. 1013, 1015, 57 L.R.A. 455, 90 Am.St.Rep. 846. * * * ‘None of them 
go to the extent of holding that the agent may waive such payment and take some- 
thing in lieu thereof which does not amount to payment to the corporation in 
cash, such as an agreement on the part of the agent to take pay for a premium 
in meat, no creglit being given or payment actually made to the agent, or credit 
being given by him to the corporation in the usual course of business.’ ” 

|9] In the Gibson Case, supra, this court also went thoroughly into the prop- 
osition of an agent agreeing to accept the premium or part of the premium in 
other than cash, and said: “The rule seems to be universal that an agent, with 
power to collect money owing to his principal, cannot bind the principal by 
accepting merchandise or other personal property in lieu of money. The only 
exception which we think will be found to this universal rule is that if the agent 
accepts merchandise in lieu of money and then pays the money to his principal, 
the principal is in no position to complain, but the facts do not bring this case 
within that exception.” 

[10] In the case at bar the company received no part of the premium, and it 
is not contended that it did. This case, therefore, comes within the universal 
rule and under the authority of the Gibson Case, supra, and numerous authorities 
of this state and other states there reviewed. 

We are of the opinion that plaintiffs failed to prove a cause of action; that 
the alleged contract to receive approximately one-half the premium in groceries 
was void, contrary to law, and not binding upon defendant; and that the demurrer 
should have been sustained. It is not necessary for us to pass on the other 
assignments of error. 

For the reasons herein stated, the judgment should be reversed. It 
ordered. 

Smith and Fulbright, JJ., concur. 


is so 
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GABRIEL et al. v. FARMERS MUT. FIRE INS. CO. OF ROCK TP., 
JEFFERSON COUNTY. No. 23905. 
St. Louis Court of Appeals. Missouri. Sept. 14, 1937. 
108 Southwestern Reporter (2d) 628. 
2. MORTGAGE. 


Evidence, in action on mutual fire policy, as to whether plaintiff falsely stated 
in application for insurance that insured property was not incumbered and per- 
mitted holder of trust deed thereon to obtain another policy from different 
company, svield sufficient to take plaintiff’s case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. WAIVER. 7 : 

An officer or authorized agent of farmers’ mutual insurance company may 
waive any provision of by-law thereof as to matters which might render policy 
void (Mo.St.Ann. § 6056 et seq., p. 4604 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

4. MORTGAGE. ; ; 

Applicants for mutual fire policy were not bound to disclose existence of 
mortgages or other incumbrances on insured property, where insurer’s agent 
failed to make inquiry concerning them. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

5. WAIVER. ' 

A farmers’ mutual fire insurance company waived question of insured’s fail- 
ure to disclose existence of incumbrances on insured property in application for 
insurance, where its agent failed to make inquiry concerning them and it 
refused to pay loss solely on ground of other insurance on property. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

6. OTHER INSURANCE. 

_. The procurement of fire policy by holder of mortgage on insured property 
without owners’ knowledge until after fire did not affect validity of policy pre- 
viously issued to owners. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

9. VALUE. 

The holders of $1,000 fire policy on dwelling house worth $1,500 may recover 
only $500 from insurer after its destruction by fire, where holder of mortgage 
thereon gave them credit on mortgage indebtedness for $1,000. collected by him 
on policy procured from another company by him. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Circuit Court, Jefferson County; John H. Reppy, Special Judge. 

“Not to be published in State Reports.” ; 

Action by Rudolph Gabriel and another against the Farmers Mutual Fire 
Insurance Company of Rock Township, Jefferson County. Judgment for plain- 
tiffs, and defendant appeals. ; 

Remanded with directions if plaintiffs file a remittitur, and otherwise 
reversed and remanded for a new trial, 

R. E. Kleinschmidt, of Hillsboro, for appellant. 

Edgar & Matthes, of De Soto, for respondents. 

Hostetter, Presiding Judge. 

This suit originated in the circuit court of Jefferson county on the 4th day 
ot April, 1935, being an action on a fire insurance policy for $1,000 issued by 
defendant, a farmers’ mutual insurance company, incorporated under the pro- 
visions of article 15, chapter 37, R.S.Mo.1929, § 6056 et seq. (Mo. St.Ann. § 6056 
et seq., p. 4604 et seq.). 

The petition was in conventional form, setting out that defendant by its policy 
insured plaintiffs against loss by fire and lightning on their described frame dwel- 
ing house, which was located on a five-acre tract in the town of Barnhart in 
Jefferson county, for a period of five years, beginning September 25, 1934, and 
that the same was totally destroyed by fire on January 17, 1935, and that plain- 
tiffs had complied with all the terms and requirements of the policy and the 


by-laws of defendant, and that the house destroyed was at all times worth more 
than $1,000. 
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Defendant by its answer admitted its corporate existence and the execution 
and delivery of the policy and denied all other allegations contained in the peti- 
tion, and, after setting out certain portions of its by-laws, which were a part 
of the policy, charged that plaintiffs in their application for the insurance falsely 
and fraudulently stated that the insured property was not subject to any mort- 
gages or incumbrances, whereas it was subject to the lien of two deeds of trust 
aggregating $2,100 and subject to two judgments, and that, after the issuance of 
the policy, plaintiffs permitted the holder of one of said deeds of trust to obtain 
a policy for $1,000 from the Westchester Fire Insurance Company, and that the 
proceeds of the collection of said last-mentioned policy was used to discharge a 
portion of plaintiff's debt to such mortgage holder, and that such action of plain- 
tiffs was in violation of the two-thirds of value limitation clause contained in the 
policy sued on, which rendered the same null and void, and that plaintiffs have 
no legal capacity to sue and there is a defect of parties plaintiff, and that they 
had no insurable interest in the property, and that they are estopped from 
asserting any cause of action against defendant and that it had, on March 25, 
1935, offered to return to plaintiffs all assessments theretofore paid to defendant, 
and that being refused, the same was tendered into court for plaintiffs’ use. 


Plaintiffs in their reply denied having made any false and fraudulent repre- 
sentations in their application in respect to their being the sole and uncon- 
ditional owners of the property or in respect to the nonexistence of liens or 
incumbrances on the property, and averred that defendant’s agent, who took the 
application for such insurance on said property, failed to make inquiry as to 
whether the title to the property was incumbered by mortgage or otherwise, and 
failed to inquire as to the true ownership of the property, and that all questions 
propounded by defendant’s agent were truthfully answered, and that the answers 
were written into the application by defendant’s agent, and that the application 
was prepared by the agent, and that as no questions were propounded to plaintiffs 
or either of them, defendant is estopped from asserting that plaintiffs made false 
end fraudulent representations as to the ownership of said property, or as to 
incumbrances which might have been thereon, and is estopped from denying 
liability on account of such incumbrances. 


They further replied that after the property was destroyed by fire and 
defendant, after having ascertained the condition of the title as to incumbrances 
thereon, did not deny liability on the policy for any reason other than its claim 
that plaintiffs had purchased other insurance on the property, and that defend- 
ant is thereby estopped from denying liability on account of the existence of 
incumbrances thereon. 


They further denied any defect of parties plaintiff or their alleged want of 
legal capacity to sue, and denied the charge that they permitted the holder of a 
deed of trust on the property insured, to obtain a policy of insurance on same 
from the Westchester Fire Insurance Company or from any other insurance com- 
pany, and averred that they had no knowledge of same until after their property 
had been destroyed by fire, and therefore section 3 of defendant’s by-laws can- 
not be invoked as a defense against them. 

Plaintiff Rudolph Gabriel testified in general to the matters set up in the 
petition and in the reply. He specifically testified that Mr. Raebel, the agent 
who solicited the insurance, made no inquiry of him concerning mortgages. on 
the property, while the agent testified that he did, and that Mr. Gabriel’s answer 
was, “No.” However, the application which was in evidence disclosed merely a 
blank space for the answer to this printed question without the “no” written im. 
Witness Gabriel further testified that he had no knowledge of the policy of insur- 
ance issued by the Westchester Insurance Company on the property ‘until after 
the fire, and in this he was corroborated by witness Taylor, who then held the 
$2,100 deeds of trust, who testified that he took out and paid for the $1,000 insur- 
ance and said nothing to plaintiffs about having done so until after the house 
was destroyed by fire nearly four months later, and that he collected the $1,000 
insurance from the Westchester Insurance Company and credited that amount 
on the mortgage debt. 

The agent of the Westchester Insurance Company, to whom Taylor applied 
for the insurance, corroborated his version of the transaction. . 


The original application, which was signed by Rudolph Gabriel, contained an 
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indorsement on the back thereof showing that the reason for the company’s 
refusal to pay was because of such other insurance on the property, and the 
president of defendant insurance company testified that the only reason the com- 
pany refused payment was because of such other insurance. 


The jury returned a verdict in favor of plaintiffs for $1,000, which was fol- 
lowed by the rendition of a judgment thereon by the court on the 11th day of 
June, 1935, and the defendant, after an ineffective motion for a new trial, brings 
the cause to this court by appeal for review. 


{1, 2] The defendant’s first assignment of error, to the effect that the trial 
court should have given its proffered instruction, in the nature of a demurrer 
to the evidence, cannot be upheld. Under the well-recognized rule that in con- 
sidering the demurrer we must take as true all the testimony adduced by plain- 
tift supporting his case and ignore all conflicting testimony adduced by the 
defendant, and give plaintiff the benefit of all reasonable and legitimate infer- 
ences arising from the testimony and also give him the benefit of all favorable 
testimony adduced by his adversary, we have no hesitation in approving the action 
. the trial court in refusing to give defendant’s proffered demurrer to the evi- 

ence. 

[3] Defendant’s second assignment of error, which, in effect, is that the 
rule that a farmers’ mutual insurance company is exempted under the statute 
from the rule relating to waiver and estoppel, likewise cannot be upheld. An 
officer or authorized agent of a farmers’ mutual insurance company may waive 
any provision of a by-law relating to matters which might void the policy the 
same as such officers and agents of any other insurance company. Everett v. 
Patrons & Farmers Mutual Fire Ins. Co., 222 Mo.App. 1010, 7 S.W.(2d) 463, loc. 
cit. 468; State ex rel. Williams et al. v. Daues, (Mo.Supp.) 292 S.W. 58; Ceresia 
v. St. Giuseppe Mutual Aid Ass’n (Mo.App.) 211 S.W. 81; Ormsby v. Laclede 
Farmers’ Mutual Fire & Lightning Ins. Co., 98 Mo.App. 371, 72 S.W. 139; Rickey 
v. Mutual Fire Ins. Co., 79 Mo.App. 485; 26 C.J. p. 279, notes 15 and 16. 

[4, 5] The contention urged by defendant that the failure of the insured to 
disclose the existence of mortgages and incumbrances on the property would 
void the policy may be considered under certain circumstances as correct, but 
in the instant case, according to the testimony of plaintiff he answered all ques- 
tions propounded by the agent, who took the application, truthfully, and that 
he was not asked about mortgages, and, while the agent testified to the contrary, 
yet the failure to have the negative answer claimed by him written into the 
blank space corroborated plaintiff's version, and the jury manifestly believed 
plaintiff, and it necessarily negatived the existence of any fraudulent intent on 
the part of plaintiffs; consequently a radically different situation existed than 
one coming under the rule stated by defendant’s counsel. 

In the absence of a fraudulent intent, plaintiffs were not bound to disclose 
the existence of mortgages or other incumbrances on property insured upon fail- 
ure of agent to make inquiry concerning them. 26 C.J. p. 183, § 225, notes 93 
and 94; Wright vy. American Ins. Co. of Newark (Mo.App.) 287 S.W. 488; Hollen- 
beck v. Mercantile Town Mutual Fire Ins. Co., 133 Mo.App. 57, 113 S.W. 217; 
Morrison’s Adm’r v. Tennessee Marine & Fire Ins. Co., 18 Mo. 262, 59 Am.Dec. 
299. So that defendant necessarily waived the question of incumbrances on the 
property aiding its defense, inasmuch as the agent failed to make inquiry as to 
same and in addition based its refusal to pay on another ground, to wit, that 
plaintiff had procured another policy of insurance on the property. Hollenbeck 
& Co. v. Mercantile Town Mutual Fire Ins. Co., 133 Mo.App. 57, 113 S.W. 217: 
Bushnell vy. Farmers’ Mutual Ins. Co., 110 Mo.App. 223 loc. cit. 227 and 228, 85 
S.W. 103; 26 C.J. pp. 317 and 318, note 42; 26 C.J. p. 333, § 417, note 41 and cases 
cited thereunder; Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo.App.) 61 S.W. 
(2d) 224, loc.cit. 226. 

{6] The subsequent procurement of a policy of insurance for $1,000 on the 
property by witness Taylor, the holder of the $2,100 mortgage debt without the 
knowledge of plaintiffs until after the property was destroyed, could not affect 
the validity of the policy. 26 C.J. pp. 188 and 189, § 229; notes 6 & 7; Wolpers v. 
Globe & Rutgers Fire Ins. Co. (Mo.App.) 61 S.W+2d) 224, loc.cit. 226; Clower 
y. Fidelity-Phenix Fire Ins. Co., 220 Mo.App. 1112, 296 S.W. 257, loc.cit. 260 and 
261, and cases cited; Titus v. Glens Falls Ins. Co., 81 N.Y. 410; Doran v. Frank- 
lin Fire Ins. Co., 86 N.Y. 635; 26 C.J. p. 189, note 7. 
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Defendant assigns error in the giving of plaintiffs’ “instructions numbered 1, 
2, 3, 4, 5, 6, 7, and 8”; it also assigns error in the refusal to give its requested 
instruction A, and error “in giving said instruction as modified by the court.” 
It also charges that error was committed by the court in “giving conflicting and 
contradictory instructions, Instruction No. 4 given at the request of plaintiff 
being directly in conflict with Instruction A given on the court’s own motion.” 


Inasmuch as the record before us shows that none of plaintiffs’ instructions 
is numbered and that no instruction was given by the court of its own motion, 
not even the time-honored instruction that the jury may reach a verdict by nine 
or more of its members concurring therein, we are unable to intelligently follow 
the ramifications of the copious argument of learned counsel wherein certain 
alleged numbered instructions are criticized and parts of one numbered instruc- 
tion are placed in juxtaposition with parts of other instructions, always referring 
to them by nonexistent numbers, so we shall content ourselves with setting out 
the substance of all the instructions. 


On behalf of plaintiffs the jury was instructed substantially as follows: 
That if the jury found that plaintiffs owned the property destroyed by fire and 
defendant issued the policy of insurance and plaintiffs paid the premium and 
complied with all the requirements resting on them and made proof of loss and 
defendant failed to pay, they were entitled to recover; that the fact that another 
insurance company insured the property and after its destruction by fire paid the 
sum of $1,000 as a result of such destruction, then such fact would not affect 
the right of plaintiffs to recover in this action, and before the jury can find for 
defendant on the ground of such other insurance, it must believe from the evi- 
dence that plaintiffs purchased such other insurance or knew that said other 
policy had been taken out on the property before the fire in question; that should 
the jury believe that plaintiff Rudolph Gabriel signed the proof of loss for the 
insurancé under the policy issued by the Westchester Fire Insurance Company 
that this in itself is not sufficient to defeat plaintiffs’ right to recover, and before 
you can find against plaintiffs on account of such other insurance you must find 
that the plaintiffs purchased such other insurance or knew of the existence of 
such other insurance before the property was destroyed by fire; that if the jury 
should find that the defendant's agent at the time he took the application from 
plaintiffs failed to ask them or either of them whether the property insured was 
mortgaged or otherwise incumbered, then defendant is estopped at this time to 
deny liability on the ground that said property was mortgaged at the time said 
policy was issued; that if the jury should find that after the property was 
destroyed by fire the defendant found out that it was mortgaged, but did not 
refuse to pay the amount of such insurance because said property was mortgaged 
but based its refusal to pay solely on the ground that it claimed that plaintiffs 
had taken out other insurance on the property after the policy sued on was 
issued, then defendant is estopped from denying liability on the ground that the 
property was mortgaged at the time the policy in question was issued; that in 
this case the defendant is denying liability to plaintiffs on the ground that plain- 
tiffs purchased another policy of insurance after the issuance of the policy sued 
on and, in such event, the burden is upon the defendant to prove by a greater 
weight or preponderance of the evidence that plaintiffs did take out and obtain 
another policy of insurance after the policy in question was issued to them, and 
that the terms “burden of proof” and “preponderance of evidence” do not refer to 
the number of witnesses sworn on either side, but, in point of fact, mean that the 
value and credibility of defendant’s evidence to sustain said contention must out- 
weigh that of the plaintiffs; that if the jury found for the plaintiffs it should 
find for them an amount representing fair, reasonable market value of the build- 
ing destroyed not exceeding the sum of $1,000 plus interest from the date of 
demand; that if the jury, even though it found and believed that after the execu- 
tion of the policy sued on there was another policy issued on the same property: 
and delivered to Perry Post Taylor without the knowledge or consent of plain- 
tiffs or either of them, and that plaintiffs did not know of the issuance or exist- 
ence of said other policy of insurance until after the property was destroyed by 
fire, then defendant cannot defeat payment on the ground that there was other 
insurance on the property after the policy sued on was issued. 

The substance of the unnumbered instructions given by the court at the 
request of the defendant is substantially as follows: That the burden of proof, 
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except as to the mere issuance of the policy, rests on the plaintiffs, and defined 
the phrases “burden of proof” and “preponderance of evidence” in the same man- 
ner as such phrases are defined under plaintiffs’ instructions as hereinbefore 
mentioned, and before plaintiffs can recover they must establish all the essential 
facts by a preponderance of the evidence; that if the jury found that plaintiff 
Rudolph Gabriel stated to defandant’s agent at the time the application was made 
out and before the issuance of the policy that there was no incumbrance or 
mortgage on said insured premises, and if the jury found there was an incum- 
brance or mortgage thereon, the plaintiffs cannot recover. 

7, 8] In reference to the complaint that the court insisted defendant’s prof- 
fered instruction A and gave it as modified, we find that this instruction as pre- 
sented to the court was, in substance, as follows: That if the jury found that 
plaintiff Rudolph Gabriel failed, at or prior to his signing the application, to dis- 
close that the property for insurance was subject to liens or mortgages and that 
at such time it was subject to mortgage liens, and that thereafter the holder of 
such deed of trust on the property had been paid and applied the payment upon 
the mortgage indebtedness of plaintiffs on said deed of trust or mortgage, then 
plaintiffs cannot recover. 

Defendant’s said instruction A as modified by the court was to the following 
efiect: That if the jury found that Rudolph Gabriel failed to disclose to defand- 
aut’s agent at the time of, or prior to, his signing the application, that the prop- 
erty mentioned was subject to a mortgage lien, and if they further found that the 
property was subject at the time to a mortgage lien then plaintiffs cannot recover. 

We find that the court did err in giving defendant’s instruction A as modi- 
fied, but it erred in favor of the defendant, and defendant has no right to com- 
plain thereof, because the instruction as modified and given by the court ignored 
the testimony to the effect that plaintiff Rudolph Gabriel was not interrogated 
about the existence of mortgage liens and his failure to disclose their existence 
under such testimony would not count against him. Defendant's instruction A 
was also erroneous for the same reason, and for the additional reason that it 
ignores testimony to the effect that plaintiffs had no knowledge of the procuring 
- oa subsequent insurance policy until after the insured property was destroyed 
vy fire. 

~ We think that the instructions, when read and considered as a_ whole, 

covered all the issues involved in the case, and if there was any conflict it was 
harmless and could not have misled the jury, and was, therefore, not prejudicial 
error as it did not affect the merits of the issues involved, 

In respect to the refused instructions, about which complaint is made, we find 
that they either were properly refused, or were covered by other instructions. 

[9] We have reached the conclusion, however, that plaintiffs’ judgment 
should not be affirmed for the sum of $1,000. Plaintiff Rudolph Gabriel testified 
that Raebel, the agent who solicited the insurance on the dwelling, which at that 
time had been without insurance for six months, personally looked the property 
over and told him that he thought it was worth about $1,500 and gave him $1,000 
insurance on it, and said plaintiff, and others of his witnesses, as well as one of 
defendant’s witnesses, testified that it was worth $1,500, and defendant in its 
answer practically treated the value of the property as being $1,500 by the asser- 
tion that it did not exceed that amount. So, accepting this amount as the value 
of the dwelling house destroyed by fire, we find from the testimony that Taylor, 
who held the $2,100 deed of trust on the five-acre tract on which it was located 
and who insured the dwelling “on his own hook” in the Westchester Fire Insur- 
ance Company for $1,000, collected it and gave plaintiffs credit for that amount 
on their mortgage indebtedness, and that in fairness and justice plaintiffs ought 
not to be permitted to reap the benefit of an amount in excess of the value of 
the property. 

Therefore, if the plaintiffs will, within ten days, file their remittitur for the 
sum of $500 together with interest thereon since April 11, 1935, the cause will 
be remanded with directions to the lower court to enter up, in lieu of the judg- 
ment appealed from, a new judgment as of April 11, 1935, for $500 with interest 
thereon from said date at the rate of 6 per cent. per annum and costs, In the 
event of plaintiffs’ failure to make such remittitur within the time designated, 
the judgment will be reversed and the cause remanded to the lower court for a 
new trial. 

Becker and McCullen, JJ., concur. 
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NAZARRO v. GLOBE & REPUBLIC INS. CO. OF AMERICA. 
Court of Chancery of New Jersey. Sept. 27, 1937. 


194 Atlantic Reporter 141. 
2. REFORMATION. 


Where written instrument fails to express intention which parties had in mak- 
ing contract which it purports to contain, equity will grant relief, affirmative or 
defensive, though failure may have resulted from mistake as to legal meaning 
and operation of terms or language employed in writing. 

(For other cases, see Insurance, Dec. Dig. § 321.) 

3. REFORMATION. 

In suit by insured to enjoin insurer from maintaining as defense to action by 
insured on fire policy that policy was void if insured amusement device was 
unoccupied for 60 consecutive days and to reform policy, insurer’s motion to dismiss 
bill for lack of equity would be denied where insured alleged that agent of insurer 
represented that policy would protect insured through park in which amusement 
device: was locatd was closed during winter, if insured inspected device at least 
once every 60 days during winter. 

(For other cases, see Insurance, Dec. Dig. § 321.) 

Syllabus by the Court. 


1. On motion to dismiss bill for lack of equity, all facts well pleaded in the 
bill are taken as true. 

2. If a written instrument fails to express the intention which the parties had 
in making the contract which it purports to contain, equity will grant its relief, 
affirmative or defensive, although the failure may have resulted from a mistake 
as to the legal meaning and operation of the terms or language which is employed 
in the writing. 

3, When one party’s misconception of the law was the result of, or even aided 
or accompanied by, incorrect or misleading statements or acts of the other party, 
equity inclines in favor of the former party. 

Suit by Ernest Nazarro against the Globe & Republic Insurance Company of 
America. On motion to dismiss bill for lack of equity. 

Motion denied. s 

Edward Gaulkin, of Newark, for complainant. 

Lionel P. Kristeller, of Newark, for defendant. 

Bicetow, Vice Chancellor. 


Defendant moves to dismiss bill for lack of equity. The bill discloses this 
situation: Complainant was the owner of an amusement device known as the 
“Old Mill Ride,” located in Woodlawn Park near Trenton. The park was open 
from Decoration Day to Labor Day, yearly. The rest of each year, the park and 
complainant’s Old Mill Ride were shut down in charge of a watchman. During 
this period, complainant frequently visited the Old Mill Ride to make sure it was 
not damaged and to keep it in good order. All of which was well known to the 
defendant. 


On August 17, 1933, defendant insurance company insured the Old Mill Ride 
against damage by fire. The policy was in the usual from, containing a provision 
that it would be void “if a building herein described, whether intended for occu- 
pancy by owner or tenant, be or become vacant or unoccupied and so remain for 
ten days.” An indorsement reads: “It is understood and agreed that unoccupancy 
and vacancy privilege under this policy is limited to sixty consecutive days.” 
Complainant, on receiving the policy, noticed the indorsement and immediately 
asked defendant’s agent whether the policy would cover the Old Mill Ride during 
the months from September to Decoration Day. 


“Said defendant, by said Thomas A. Auld & Son, Inc., its agent, assured 
complainant that in view of the fact that a watchman’ was generally maintained 
by said Woodlawn Park, and in view. of the fact that complainant came down 
at least once every sixty days during the winter months to inspect said ‘Old Mill 
Ride’ and to make any necessary repairs and to preserve it from damage, and 
further, in view of the fact that this was a device to be used only in the summer, 
all of which said Thomas A. Auld & Son, Inc., well knew, that said policy would 
protect complainant during the period from Labor Day to Decoration Day, and 
said defendant, by said Thomas A. Auld & Son, Inc., its agent, then and there 
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agreed that said policy would so protect complainant and would remain valid 
during the months froin Labor Day to Decoration Day. 

“Complainant, believing that the terms and conditions of said policy were the 
terms and conditions agreed upon, and relying upon the superior experience and 
knowledge of said Thomas A. Auld & Son, Inc., defendant’s agent, accepted said 
policy of insurance and paid the premium therefor.” 


The bill also alleges that Thomas A. Auld & Son, Inc., as agent of the defend- 
ant, was duly authorized upon its behalf to do everything which the bill alleges 
it to have done. 

The Old Mill Ride was destroyed by fire April 24, 1934, that is, during the 
period when the park was closed. On March 26, 1935, complainant brought an 
action at law against defendant on the policy, which action is still pending. 
Defendant pleaded breach of the policy clause and indorsement above quoted. 

Complainant prays that defendant be enjoined from maintaining this defense 
and that the policy be reformed by substituting therein “such words as would 
make said policy conform to the contract between complainant and defendant.” 

[1] Much of the brief supporting the motion to dismiss is devoted to rules 
of evidence and burden of proof. While complainant may have great difficulty 
at the final hearing in proving his case, questions of evidence need not now disturb 
me, since on this motion all facts well pleaded in the bill are taken as true. 

2, 3] Defendant urges that a mutual mistake of law is not ground for 
reforming a contract. The construction of a written contract is a matter of law 
for the court, but, when the construction depends on extrinsic and disputed facts, 
it becomes a mixed question of law and fact. Sommer Faucet Co. v. Commercial 
Cas. Ins. Co., 89 N.J.Law 693, 99 A. 342. The present controversy centers in the 
term “vacant or unoccupied,” words with meaning not fixed but varying with 
the character and purpose of the building. The law court might instruct the jury 
that, if they found the facts as above recited, they should return a verdict for 
plaintiff; or the court, deeming that “vacant or unoccupied” could not be so 
restricted, might direct a verdict for defendant. In such case, plaintiff may apply 
to equity for relief. The bill shows that the parties intended that the policy should 
not become void even though the amusement park were closed and complainant's 
device unused form Labor Day to Decoration Day, provided, meanwhile, a watch- 
man was kept at the park and at least once in every 60 days complainant went 
to the park to inspect his device and to make necessary repairs to it. But through 
a mistake as to the force of the term “vacant or unoccupied,” they did not employ 
language apt to express their intention. “If a written instrument fails to express 
the intention which the parties had in making the contract which it purports to 
contain equity will grant its relief, affirmative or defensive, although the failure 
may have resulted from a mistake as to the legal meaning and operation of_ the 
terms or language which is employed in the writing.” Pom.Eq.Jur. § 825; Snell 
v. Atlantic F. & M. Ins. Co., 98 U.S. 85, 25 L.Ed. 52: Griswold y. Hazard, 141 
U.S. 260, 11 S.Ct. 972, 999, 35 L.Ed. 678; Clarksburg Trust Co. v. Commercial 
etc, Co. (C.C.A.) 40 F.(2d) 626; Dinwiddie y. Self, 145 Ill. 290, 33 N.E. 892; 
Elk Horn Coal Corp. v. Hackworth (C.C.A.) 61 F.(2d) 304; Tygar vy. Cook, 
77 N.J.Eq. 300, 78 A. 23. 

[4] The case may also be viewed from the standpoint of quasi estoppel. In 
order to entitle one party to equitable relief, “It is enough that the misconception 
of the law was the result of, or even aided or accompanied by, incorrect or 
misleading statements or acts of the other party. When the mistake of law is 
pure and simple, the balance held by justice hangs even, but when the error is 
accompanied by any inequitable conduct of the other party, it inclines in favor 
of the one who is mistaken.” Port.Eq.Jur. § 847; New York L. Ins. Co. v. Eggles- 
ton, 96 U.S. 572, 24 L.Ed. 841; Globe & Rutgers v. Baylen, etc., Co. (C.C.A.) 38 
F.(2d) 197; Maher vy. Hibernia Ins. Co., 67 N.Y. 283. 


Lastly, defendant urges that laches appear on the face of the bill. I do 
not know when complainant discovered that defendant put on the policy a dif- 
ferent construction from his own. Probably when defendant refused to pay 
the loss, some time before March 25, 1935, the day he instituted his action at law. 
Though he delayed over two years before filing his bill, it does not appear that 
defendant has been prejudiced. So this ground for dismissing the bill falls. 
Kelsey v. Agricultural Ins. Co., 78 N.J.Eq. 378, 383, 79 A. 539. 

Motion denied. 
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ROBERTS v. AMERICAN ALLIANCE INS. CO. No. 22. 


Supreme Court of North Carolina. Sept. 22, 1937. 
192 Southeastern Reporter 873. 
1 OWNERSHIP. 
The requirement of “unconditional and sole ownership” for fire policy is statu- 
tory as well as contractual (C.S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 
2. OWNERSHIP. 


Where insured and brother purchased land, taking title as tenants in common, 
and thereafter, pursuant to oral partition, property was surveyed and divided, and 
each occupied and claimed his respective share in severalty, insured had “uncondi- 
tional and sole ownership” of his respective share within meaning of fire policy 


requiring “unconditional and sole ownership” of insured property (C.S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 
5. OWNERSHIP. 


Insured under fire policy containing requiremnet of “unconditional and sole 
ownership” of insured property, in order to recover for fire loss, need not show 
title absolutely good against the world, but it is sufficient if his interest be “uncondi- 
tional and sole ownership” in generally accepted sense (C.S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 
6. OWNERSHIP. 


Where one is in exclusive use and enjoyment of entire estate, under claim 
of right, without assertion of adverse title by another, his interest is “unconditional 
and sole ownership” within meaning of policy containing such provision, though 
title may be defective in some particular (C.S. § 6437). 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 
7. CONSTRUCTION, 


Insurance policies must be construed and enforced according to their terms, 
and, where they convey plain, practical meaning, meaning must be carried into 
effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. CONSTRUCTION. 

Insurance policies must be construed liberally in respect to persons insured, 
and strictly with respect to insurance company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9, OWNERSHIP. 

The law will give force to all provisions in fire policies requiring that insured 
shall have interest in property and shall disclose interest with precision in his 
application, since fire insurance on property of others, being wagering contract, 
and tending to promote fires, is against public policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

10. CONSTRUCTION. 

_ Clauses in fire policies requiring truthful statement of interest of applicant 
for insurance, and torbidding changes of ownership during period of insurance, 
are to be construed, not technically to prejudice of policyholder, but rationally 
and fairly to protect insurer from extraordinary risks and numerous losses which 
would fall on it from insuring property not actually owned by insured. 

(For other case, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Superior Court, Currituck County; C. L. Williams, Judge. 

Action by Rufus D. Roberts against the American Alliance Insurance Com- 
pany. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Civil action to recover on a policy of fire insurance. 

The policy in suit was issued by defendant to plaintiff, August 8, 1936, on 
dwelling, tenant house, barn, and contents, situate on plaintiff’s farm in Currituck 
county. The insured property was destroyed by fire August 24, 1936, 

_ Defendant denies liability under a clause in the policy which provides: “This 
entire policy shall be void, unless otherwise provided by agreement in writing 
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added thereto, (a) if the interest of the insured be other than unconditional and 
sole ownership.” 

The facts relative to plaintiff’s ownership of the property are that on March 
22, 1924, plaintiff and his brother, Oscar F. Roberts, purchased 37 acres of 
land in Currituck county and took title to the same as tenants in common. On 
July 8, 1932, pursuant to parol partition, the property was surveyed, plat made 
thereof, and divided, the plaintiff being allotted the southern part, upon which 
he had erected, at his own expense, the houses and barn in question, and his brother 
being allotted the northern part. Thereafter, each occupied and claimed his 
respective share in severalty. 

_ From directed verdict and judgment for plaintiff, the defendant appeals, 
assigning errors. 
, J. M. Broughton, of Raleigh, and Chester R. Morris, of Currituck, for appel- 
ant. 

M. B. Simpson and R. Clarence Dozier, both of Elizabeth City, for appellee. 

Stacy, Chief Justice. 

[1] The policy in suit is in the standard form as prescribed by C.S. § 6437. 
The requirement of “unconditional and sole ownership” is statutory, Black v. Ins 
Co., 148 N.C. 169, 61 S.E. 672, 21 L.R.A.(N.S.) 578, as well as contractual, 
Weddington v. Ins. Co., 141 N.C. 234, 54 S.E. 271, 8 Ann.Cas. 497. Its validity 
is not mooted on the present record. Johnson v. Ins. Co., 201 N.C. 362, 160 S.E. 
454; Hardin v. Ins. Co., 189 N.C. 423, 127 S.E. 353; Roper v. Ins. Co., 161 N.C. 
151, 76 S.E. 869; Federal Land Bank of Columbia v. Ins. Co., 187 N.C. 97, 121 
S.E. 37; McIntosh v. Ins. Co., 152 N.C. 50, 67 S.E. 45, 136 Am.St.Rep. 818; Hayes 
v. Ins. Co., 132 N.C. 702, 44 S.E. 404. 

[2] Is plaintiff’s interest or ownership in the property sole and unconditional 
within the meaning of the policy? We think the trial court correctly answered 
the question in the affirmative. Kenton Ins. Co. v. Wigginton, 89 Ky. 330, 12 
S.W. 668, 7 L.R.A. 81. 

[3-5] Plaintiff is in the exclusive use and enjoyment of the property under 
claim of right. Modlin v. Ins. Co., 151 N.C. 35, 65 S.E. 605. His title to the 
part allotted to him in partition is good as against his brother (Collier v. Paper 
Corp., 172 N.C. 74, 89 S.E. 1006), unless the statute of frauds be invoked or 
relied upon as a defense, and a stranger to the transaction, such as the defendant, 
can take no advantage of the statute (Cowell v. Ins. Co., 126 N.C. 684, 36 S.E. 
184; 26 C.J. 173). Hence, in the present action, as against the defendant, it is 
proper to say he is the sole and unconditional owner thereof. Such was the 
plaintiff’s understanding when he took out the insurance, and he alone has suffered 
loss by the destruction of the property. Valenti v. Imperial Assur. Co., 107 Vt. 
65, 176 A. 413. It is not thought that he must show title absolutely good against 
the world. Crider v. Simmons, 192 Ark. 1075, 96 S.W.(2d) 471. It is enough 
if his interest be sole and unconditional in the generally accepted sense. Bardwell 
v. Com. Union Assur. Co., 105 Vt. 106, 163 A. 633. The plaintiff had no misgivings 
as to his complete ownership in the property when applying for the insurance, and 
his failure to express a doubt when none existed in his own mind ought not to 
be held against him. The defendant assumed the risk which it intended. It has 
not been misled, and its rights have in no way been affected by the matter now 
presented. Atlas Fire Ins. Co. v. Malone, 99 Ark. 428, 138 S.W. 962, Ann.Cas.1913B, 
210. 


[6] It is held by courts of recognized authority, and our own decisions point 
in the same direction, that, where one is in the exclusive use and enjoyment of 
the entire estate, under claim of right, without assertion of adverse title by 
another, his interest is properly described as sole and unconditional ownership, 
within the meaning of a policy of insurance containing such provision, although his 
title may be defective in some particular. Modlin v. Ins. Co., supra; Jordan v. 
Ins. Co., 151 N.C. 341, 66 S.E. 206; Lancaster v. Ins. Co, 153 N.C. 285, 69 
S.E. 214, 138 Am.St.Rep. 665; Western Assur. Co. v. Hughes, 179 Okl. 254, 66 
P.(2d) 1056; 14 R.C.L. 1052, et seq. See annotation, L.R.A.1918E, 375. 

In Hankins v. Williamsburg City Fire Ins. Co., 96 Kan. 706, 153 P. 491, 
LJR.A.1918E, 373, Ann.Cas.1918C, 135, it was held (as stated in syllabus which 
accurately digests opinion): “A fire insurance policy upon a building, containing 
a stipulation that the policy ‘shall be void * * * if the interest of the insured be 
other than unconditional and sole ownership,’ is not invalidated because of an 
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outstanding naked legal title in another where the insured has the equitable title, 
the entire beneficial ownership of the property, and is in undisputed possession of 
the same.” 

Again, in American Basket Co. v. Farmville Ins. Co., 1 Fed.Cas. No. 290, 
p. 618, 619, it appeared that the beneficial title was in the insured, a foreign cor- 
poration, but that the legal title was carried in the name of one of its officers 
because of a statute forbidding the ownership of realty by a foreign corporation. 
Held the requirement of “entire, unqualified, and sole” ownership for insured’s 
“own use and benefit” satisfied, notwithstanding naked legal title in another. 

[7, 8] In disposing of the case, the following pertinent animadversions were 
made on the subject: 

“Policies of insurance, like all other written contracts, must be construed 
and enforced according to their terms. If they convey a plain, practical meaning, 
that meaning must be carried into effect. Policies of insurance differ somewhat 
from other contracts, however, in respect to the rules of construction to be applied 
to them. They are unipartite. They are in the form of receipts from insurers to 
the insured, embodying covenants to compensate for losses described. They are 
signed by the insurer only. In general the insured never sees the policy until 
after he contracts and pays his premium, and he then most frequently receives 
it from a distance when it is too late for him to obtain explanations or modi- 
fications of the policy sent him. The policy, too, is generally filled with condi- 
tions inserted by persons skilled in the learning of the insurance law and acting 
in the exclusive interest of the insurance company. Out of these circumstances 
the principle has grown up in the courts that these policies must be construed 
liberally in respect to the persons insured, and strictly with respect to the insurance 
company. See Union Mut. L. Insurance Co. v. Wilkinson, 13 Wall. (80 U.S.) 
22, 232 [20 L.Ed. 617]. 

{9, 10] “Another rule of the law in regard to fire insurances is to discourage 
wager policies; that is to say, policies taken by persons who have no interest in 
the property insured, and in which such persons merely bet that the property will 
not be burned. Such insurances are contrary to public policy and promote fires. 
The law will, therefore, give force to all provisions in policies of fire insurance 
which require that the person who takes out the policy shall have an interest 
in the property, and shall disclose that interest with precision in his ‘application’ 
for insurance. That is the purpose of the law, and is the object sought to be 
subserved by the insertion of clauses voiding them in cases where deception is 
practiced in regard to the real ownership of the property insured; and terminating 
them whenever, during the period of insurance, the person holding a policy ceases 
to own the property, and it becomes thereby a wager policy. Therefore, clauses 
in policies requiring a truthful statement of the interest of the applicant for 
insurance, and forbidding changes of ownership during the period of insurance, 
are to be construed not technically to the prejudice of the policy-holder, but 
rationally and fairly to protect the insurance company from the extraordinary 
risks, and from the certain and numerous losses which would fall upon them from 
insurance of property not actually owned by the persons insured. 

“In the case under trial there are two questions, which have formed the 
subject of contention between counsel, and upon which instructions are asked of 
the court. 

“I. The first is, whether plaintiffs’ right to recover is defeated by the fact that 
the record-title could not be held by the plaintiffs under the laws of Delaware, 
and was therefore vested in Mr. Orrin E. North, if not made known to the 
defendant or its agent at the time of the insurance [issuance] of the policy, con- 
sidered in connection with the statement in the application for insurance that the 
title was ‘in the name of’ the plaintiffs. I am of opinion that it is not defeated 
by that fact if the plaintiffs were the ‘entire, unqualified, and sole owners’ of 
the property insured ‘for their own use and benefit.’ I do not think that the fact 
of the record-title being in Mr. North of itself defeats their right to recover, 
unless their statement in the application was made to deceive and mislead the 
insurance company. The evil sought to be avoided by those provisions of the 
policy requiring a correct statement of the plaintiffs’ interest in the property 
was the insurance of property not owned by the holder of the policy, the destruc- 
tion of which would not cause a loss to that holder equal to the value of the 
property destroyed. If the plaintiffs in the case at bar were the owners of the 
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entire beneficial interest in the property at the taking out of the policy, and would 
have been losers to the full extent of its value if it had been destroyed, then 
this ownership fulfilled every purpose which the provisions of the policy in 
regard to a disclosure of interest were designed to secure, and, in the absence 
of fraud or fraudulent misrepresentation, a merely technical difference in the 
title, set out in the application, ought not in equity and good conscience to defeat 
the plaintiffs, if they are otherwise entitled to recover.” 

‘To like effect is the decision in McCoy v. Iowa State Ins. Co., 107 Iowa &0, 
77 N.W. 529, where it was held that, since the condition referred to the interest 
of the insured and not to his title, the fact that the naked legal title was in 
another would not invalidate the policy, the insured being the beneficial owner 
at the time of the issuance of the policy. 

On the whole, it is concluded that the correct result was reached in the court 
below. The verdict and judgment will be upheld. 

No error. 


NATIONAL SEC. FIRE INS. CO. OF OMAHA, NEB., et al. v. BOATMAN. 
No. 27194. 
Supreme Court of Oklahoma. June 1, 1937. 
Rehearing Denied July 6, 1937. 
Application for Leave to File Second Petition for Rehearing Denied Sept. 21, 1937. 
71 Pacific Reporter (2d) 624. 
1. DAMAGES. 

Where there is competent evidence showing damages alleged and verdict is 
not excessive and complaining party does not request trial court to give instruc- 
tion correctly stating measure of damages, cause will not be reversed because 
charge does not accurately define measure of damages. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Syllabus by the Court. 

1. Where there is competent evidence tending to show damages alleged, and 
the verdict is not excessive, and when the complaining party does not request 
the trial court to give an instruction correctly stating the measure of damages, 
a cause will not be reversed because the court’s charge does not accurately define 
the measure of damages. 

2. Where testimony introduced at the trial is conflicting, it is not error for 
the trial court to refuse to direct a verdict for the defendant and submit the case 
to the jury; and in the absence of other error, the finding of the jury will not be 
disturbed by this court. 

Appeal from Superior Court, Okmulgee County; Harland A. Carter, Judge. 

Action by A. N. Boatman against the National Security Fire Insurance Com- 
pany of Omaha, Nebraska, and others. From judgments for plaintiff, defendants 
appeal. 

Affirmed. : 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in 
error. 

Steele & Boatman, of Okmulgee, for defendant in error. 

Corn, Justice. 

This is an appeal from certain judgments rendered by the superior court of 
Okmulgee county, Okl., against the plaintiffs in error, upon certain fire insurance 
policies covering the contents of a paint and glass store, belonging to Geo. W. 
Goodwin, located at Enid, Okl. 

Defendant in error sued in the court below as assignee of these policies, a fire 
loss having occurred to the merchandise and fixtures on March 12, 1934. The 
parties will be referred to as in the trial court. 

There were six policies of insurance, written by six different companies. All 
of the companies were named in the petition, and they all answered separately in 
the trial court. The petition alleged a loss of $3,177.67, and judgments totaling 
that amount were given in the trial court against all the defendants, each judgment 
representing the proportionate amount of insurance carried in that defendant com- 
pany. Separate motions for new trial were overruled, and the defendants appeal 
from the judgments. 

In the motions for new trial the defendant set up sixteen assignments of 
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error. Upon appeal to this court three assignments of error were made, which 
were condensed in the appeal brief to two propositions. These propositions will 
be dealt with in the order submitted. 

In the first assignment of error the defendants set up that it was the duty 
of the trial court to properly instruct the jury upon the measure of damages to 
be applied under the provisions of the policies sued upon. The defendants insist 
that the trial court failed to instruct the jury upon the proper measure of damages 
to be applied, in the event they found the other issues in plaintiff’s favor. 

The policies, upon which the recovery for loss was based, provided that in 
case of loss, the insured had to make a proper proof of such loss within a stated 
period. After the fire, and within the proper time, Goodwin made a statement 
to the different companies showing his loss to be in the amount of $3,177.67. At 
the trial the defendants demurred to the evidence on the grounds that the plain- 
tiff’s testimony was insufficient to prove loss or damage in accordance with the 
terms and methods of ascertaining the amount of loss, as provided in the policies. 
Further, that the evidence showed that no proof of loss was ever furnished as 
required by the conditions of the insurance contracts. Evidence that Goodwin 
furnished notarized statements of the amount of loss was finally admitted, but 
the jury was instructed that the $3,177.67 loss testified to and submitted by Goodwin 
was only a statement of loss, and not evidence of loss. 

The situation then is this: The plaintiff made a statement of loss, and the 
defendants now contend that this was not evidence of loss, that there was no 
evidence of the actual amount of loss, and that the plaintiff failed to fulfill the 
contract. The defendants requested certain instructions, which the court refused, 
and they now complain that under the instructions the court gave there was no 
instruction as to the proper measure of damages, urging that under the previous 
rule as heretofore announced by this court, this was prejudicial error. 

The record shows that the trial court never laid down an exact rule for the 
jury to apply in the instant case. However, by conditions of the defendants’ pol- 
icies it was provided that loss or damage could be ascertained by deducting depre- 
ciation from the actual cash value. Testimony was introduced in the course of 
the trial as to the value of the mercandise in Goodwin’s store, and it does not 
appear that the value placed upon such merchandise was ever shown to be 
misstated in an attempt to defraud the defendants. 

By the terms of instruction "No. 7, which is the instruction complained of 
by the defendants, the court charged the jury that “it is the duty of the jury, 
from all the evidence in the case, to ascertain the fair and reasonable amount 
and value of said stock and fixtures, and the fair and reasonable amount of his 
loss, if any.” The plaintiff gave some evidence of the value of the goods lost, 
and the defendants made no special showing that such values were wrong or 
fraudulent. Defendants insured the property for the amount and value claimed, 
and they had accepted the premiums thereon. Now they urge that Goodwin falsely 
stated his loss, that it was not of the value claimed, and that he should not recover 

In the requested instruction No. 2 the defendants asked the court to instruct 
the jury that: If Goodman had falsely testified_in regard to the value and loss 
for the purpose of inducing defendants to pay “an amount in excess of the fair 
and reasonable cash value of the property actually damaged or destroyed by said 
fire * * * | you are instructed that the terms and provisions of the policies herein 
sued upon have been breached and violated.” This instruction, to which they 
except, seems to go to the truthfulness of the statement of loss. The jury was 
to determine whether he had falsified the statement of his loss, and as the triers 
of the facts, it is apparent from their verdict that they found he did not. 

By the statement of this instruction, as in that given by the court, it seems 
rather apparent that it was within the contemplation of all parties that the fair 
and reasonable value of the loss was the value, less any depreciation. Since 
Goodwin’s loss was stated to be $3,177.67, and this was not controverted by 
defendants’ evidence, to the mind of this court the trial court properly instructed 
the jury and gave a proper measure of damages, from which instruction the jury 
found the fair and reasonable value of the goods lost by the fire, and upon this 
based their verdict. 

[1-3] The defendants here complain only of the failure to instruct as to the 
measure of damages. In Dodson & Williams vy. Parsons, 62 Okla. 298, 162 P. 1090, 
this court held: “Where there is competent evidence tending to show . damages 
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alleged, and the verdict is not excessive, and when the complaining party does 
not request the trial court to give an instruction correctly stating the measure of 
damages, a cause will not be reversed because the court's charge does not accu- 
rately define the measure of damages.” 

Considering the testimony as to the amount of loss, and that such testimony 
was uncontroverted by the defendants, it appears that the jury acted fairly and 
reasonably. While the instruction given by the trial court was not in the identical 
language of the standard policy sued on, yet we are unable to determine, had the 
instruction been given exactly as commen by defendants’ counsel, that the amount 
of the verdict would have been any less. Although the instruction complained of 
does not accurately state the measure of damages, we fail to see how the defend- 
ants were prejudiced, under the testimony in this case. 

The defendants next urge that their evidence as to the origin of the fire being 
uncontroverted, and not inherently improbable, it was the duty of the court, as 
a matter of law, to find that the same was set by the assured, Goodwin, and the 
jury directed to return a verdict for the defendants, 

The statement that, “evidence as to the origin of the fire being uncontroverted, 
and not inherently improbable,” is scarcely, in the light of reason and justice, to 
be considered here. In the first place, there was no great amount of evidence 
as to the origin of the fire, but only a showing that a possibility existed that 
Goodwin might have had an opportunity to set the fire. This is based largely upon 
the testimony of Effie Edwards, from whose statements there was the inference 
that Goodwin left her company on_the night of the fire for a few minutes at 
the approximate time of the fire. Further evidence was that after the fire some 
containers of gasoline or coal oil were found where the fire broke out. 

Conflicting with this evidence of the defendant was the testimony on behalf 
of the plaintiff that Goodwin was at a different place shortly before and at the 
time of the fire. Further, there was evidence that the gasoline and oil, found in 
the workshop after the fire, was kept ‘there and used in the work carried on. 
From all this testimony the jury concluded that the fire had not been set by 
Goodwin. In all fairness it may be said that while some circumstances of an 
unusual nature were never fully explained, still the testimony introduced was not 
sufficient to establish that Goodwin, the assured, set the fire. 

The judgment of the trial court is affirmed. 

A supersedeas bond having been filed on behalf of each of the six defendants 
herein and proper request having been made by the plaintiff for judgment thereon, 
it is the order of this court that the plaintiff shall have judgment as prayed for. 

Osborn, C. J., Bayless, V. C. J., and Busby, Phelps, Gibson, and Hurst, JJ., 
concur. 


Riley, and Welch, JJ., absent. 


O’CONNOR v. ALLEMANNIA FIRE INS. CO. OF PITTSBURGH 
Superior Court of Pennsylvania. Sept. 29, 1937. 
194 Alantic Reporter 217. 
1. LIMITATION OF ACTION. 

A limitation of suit clause in fire policy may, like requirement of proofs of 
loss or ground of forfeiture or avoidance of policy, be expressly and completely 
waived, as distinguished from merely being suspended or extended, so that limita- 
tion is no longer in force and thereafter statutory limitation on contract actions 
applies (40 P.S. § 658). 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

2. ESTOPPEL. 

Duly authorized representatives of insurer may by their conduct estop 
insurer from strictly enforcing limitation on suits prescribed in policy, if insured’s 
failure to bring suit within prescribed time was brought about by them. 

(For other cases, see Insurance, Dec. Dig. § 623[2].) 

3. WAIVER. 

Ordinarily, an adjuster employed by fire insurer to appraise and determine 
loss does not have authority to waive any provision or condition of policy, and 
his acts or conduct in line of employment will not estop insurer from enforcing 
time limitation on suits prescribed in policy. 


(For other cases, see Insurance, Dec. Dig. § 623{2].) 
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4. LIMITATION OF ACTION. 

Where standard fire policy provided that suit must be brought within twelve 
months after loss and about ten months after loss insurer’s adjuster told insured 
that company would pay loss but claim was too large in amount, but about fourteen 
months after loss adjuster told insured that insurer would not pay claim, and 
there were no further negotiations between insured and adjuster, delay in bringing 
suit until three years after loss barred recovery, irrespective of adjuster’s apparent 
authority to extend time for bringing suit on behalf of insurer, since limitation 
was not waived and any extension thereof ceased when insurer definitely refused 
to pay (40 P.S. § 658). 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

5. LIMITATION OF ACTION. 

A fire policy clause limiting time within which action may be brought to 
twelve months after fire is reasonable, and hence valid and binding. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

7. ESTOPPEL. 

Where acts or conduct of insurer and its duly authorized representative have 
estopped insurer from strictly enforcing policy clause limiting time for bringing 
suit on policy, resulting in suspension, postponement, or extension of such clause, 
litimation prescribed by such clause begins to run again when insurer definitely 
announces its refusal to pay under limitation clause; and insured, if in full 
possession of facts, must bring suit within reasonable time thereafter, not exceeding 
time limit prescribed by such clause (40 P.S. § 658). 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

Appeal No. 285, April term, 1936, from judgent of Court of Common Pleas, 
Allegheny County, No. 3540, January term, 1928; James H. Gray, Judge. 

Action of assumpsit on fire insurance policy for loss of household goods and 
personal belongings, by Mrs. W. W. O’Connor against the Allemannia Fire Insurance 
Company of Pittsburgh, wherein there was a verdict for plaintiff in the amount of 
$1,525. From a judgment notwithstanding the verdict for defendant, plaintiff 
appeals. 

Affirmed 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Walter P. Smart and L. K. Porter, both of Pittsburgh, for appellant. 

W. W. Stoner and J. M. Stoner & Sons, all of Pittsburgh, for appellee. 

KELLER, President Judge. 

On April 15, 1924, the defendant company issued to the plaintiff a policy 
insuring her household goods against fire, for three years, in the amount of $3,000, 
while contained in a dwelling on Mt. Royal road, Pittsburgh. 

On November 12, 1924, a fire occurred which destroyed the dwelling and its 
contents, 

_ On December 1, 1927, the insured brought this action of assumpsit on the pol- 
icy. 

The policy of insurance is not attached to the statement of claim in the original 
record—we relieved the appellant of printing the record; nor does any copy of 
it appear anywhere in the record or testimony. Presumably it was in the standard 
form prescribed by the Act of May 17, 1921, P.L. 682, § 523 (40 P.S. § 658). 

It is admitted that it contained the following clause prescribed in the standard 
form of policy “Suit. No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity unless the claimant shall 
show compliance with all the requirements of this policy, nor unless commenced 
within twelve months next after the fire.” 

If the policy was in the standard form prescribed by the act of 1921, it also 
contained the following clause: “Waiver. No one shall have power to waive any 
provision or condition of this policy, except such as by the term of this policy 
may be the subject of agreement added thereto; nor shall any such provision or 
condition be held to be waived unless such waiver shall be in writing added hereto; 
nor shall any provision or condition of this policy, or any forfeiture, be held 
to be waived by any requirement, act, or proceeding, on the part of this company 
relating to appraisal or to any examination herein provided for; nor shall any 
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privilege or permission affecting the insurance hereunder exist or be claimed by 
the insured unless granted herein or by rider added hereto.” 

No good purpose will be served by referring in detail to the various pleadings 
filed and steps taken in the case prior to those in connection with the trial on 
October 10, 1935. The jury found in favor of the plaintiff for $1,525, and answered 
arfiimatively all of the four following specific questions submitted to them by the 
trial judge: 

“(1) Did the defendant company through the adjuster, W. W. Zieg, waive 
the terms of the policy requiring suit to be entered within one year after the date 
of the fire by conduct or words which induced the plaintiff not to enter suit 
within the prescribed time of one year? 

“(2) Did the plaintiff refrain from entering suit until December 1, 1927, 
by reason of anything said or done by the adjuster Zieg, who, according to the 
testimony of plaintiff and her counsel, about thirteen or fourteen months after the 
date of the fire, which was November 12, 1924, Zieg said to them that the company 
would not pay the loss and did not have to do so because the year within which 
suit was required to be brought under the policy had expired? 

“(3) Was it reasonable for the plaintiff to delay entering suit until December 
1, 1927, when, according to the testimony of the plaintiff and her counsel, the 
adjuster representing defendant company had informed them within thirteen or 
fourteen months after the fire that the loss would not be paid? 

“(4) If Mr. Zieg waived the terms of the policy by conduct or words inducing 
plaintiff not to enter action within the term of one year after the date of the fire, 
was he acting within the scope of his authority in doing so?” 

Subsequently the court entered judgment in favor of the defendant non 
obstante veredicto, on the ground that plaintiff's delay in bringing suit for nearly 
two years after notice was given her, in December, 1925, or January, 1926, that 
defendant denied any liability under the policy, was unreasonable as matter of 
law and prevented a recovery under the policy. The plaintiff appealed. The 
judgment must be affirmed. 

[1] Some confusion has resulted from a careless and, perhaps, not wholly 
accurate use in the decisions of the words “waived” and “waiver” in connection 
with the clause in the policy limiting the time within which an action may be 
brought upon it, when what was really meant was such conduct on the part of 
the insurer or its authorized representatives as to excuse the insured from strict 
compliance with the terms of the policy and to extend the period for bringing 
suit. This result may have been contributed to by applying to a mere extension 
of the limitation of suit clause in the policy the same effect as the law attaches 
to an express or implied waiver of proofs of loss, or waiver of ground of forfeiture 
or avoidance of the policy, which are of a nature that, once waived, they cannot 
be revived and thereater insisted upon by the insurer, unless the waiver was 
obtained by fraud on the part of the insured. 32 C.J. 1355, § 640; O’Brien v. 
Sovereign Camp, 122 Pa.Super. 39, 46, 184 A. 546. Undoubtedly there may be 
an express waiver of the limitation of suit clause in the policy, and, when there 
is such a definite waiver, it is no longer in force and thereafter the statutory 
limitation as to contracts applies; but our Supreme Court has ruled that, when 
the insured seeks to excuse his failure to bring suit within the period of time fixed 
in the policy by conduct of the insurer which misled the insured to his injury 
—the failure of the insured to bring suit within the prescribed time being due to 
the insurer’s act or conduct—the limitation has not been fully and completely 
waived, in the strict sense of the word, but has only been suspended or extended, 
and begins to run when the insurer’s conduct no longer excuses the insured’s failure 
to bring suit. 

Thus in Fritz v. British America Assurance Co., 208 Pa. 268, 57 A. 573, 576, 
where on demand of the insurer for an appraisement, in accordance with a provi- 
sion of the policy, appraisers were appointed but made no award, and the insured 
brought suit within sixty days after the appraisal was abandoned, but over two 
years after the fire, the Supreme Court said, speaking through Mr. Justice 
Mestrezat: “The company having required an appraisement by reason of its 
inability to agree with the insured as to the amount of the loss, must be regarded 
as having watved its right to enforce the limitation clause until the Seren: have 
made an award or the appraisement has been abandoned, unléss the award has 
been delayed or the appraisement has been abandoned by reason of the conduct 
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of the insured. When the appraisement has been terminated, either by an award 
or an abandonment without fault of the parties, the time within which an action 
may be brought begins to run” (italics supplied); and, reversing the court below, 
held that the action was brought in time. Had the insured, in that case, waited over 
twelve months after the abandonment of the appraisal to bring suit, he would have 
been too late. It is proper to note that the plaintiff in the present action did not 
aver in her statement of claim a waiver by the defendant company of the clause 
limiting the bringing of suit, but only that she was excused from complying with 
the clause by the representations, promises and assurances of the defendant and 
its representatives. 

[2-4] While the standard form of policy—which this presumably was—contains 
the clause providing against a waiver of any provision or condition of the policy, 
unless added thereto by written agreement, it has been held that a waiver may be 
inferred from the acts of the insurer or its authorized representatives, Collins v. 
Home Ins. Co., 110 Pa.Super. 72, 75, 167 A. 621; but a waiver, in its strict mean- 
ing, never occurs unless intended, Diehl v. Adams County Mut. Ins. Co., 58 Pa. 
443, 452, 98 Am.Dec. 302; National Ins. Co. v. Brown, 128 Pa. 386, 18 A. 389; 
67 C.J. 302, § 6; Id. p. 311, § 12. Certainly, the duly authorized representatives of 
the insurer may by their conduct estop the company from strictly enforcing the 
linyitation prescribed in the policy, if the failure of the insured to bring. suit 
within the prescribed time was brought about by them. Ordinarily, an adjuster 
employed by the insurer to appraise and determine the loss or damage by fire 
sustained by the insured does not have authority to waive any of the provisions 
or conditoins of the policy, and his acts or conduct in the line of his employment 
will not estop the insurer from enforcing the limitation prescribed in the policy, 
Warner v. Ins. Co. of North America, 1 Walk. 315, 318; Dunn y. Farmers’ Fire 
Ins. Co., 34 Pa.Super. 245; but the language used by the manager of the defendant 
company in notifying the insured of Zieg’s appointment to “look after [its] inter- 
ests in connection with any claim under the said policy” was probably broad enough 
to clothe Zieg with apparent authority to represent the oe in the settlement 
of the claim and to extend the time for bringing suit on the policy, sufficient to 
justify the jury’s answer to the fourth specific question submitted to them; but 
we are of opinion that the testimony in the case did not warrant the submission 
of the other three questions to the jury and required binding instructions for the 
defendant. 

[5, 6] 1. We start out with the well-established proposition that the clause in 
the policy limiting the time within which an action may be brought to twelve 
months after the fire is reasonable, and is, therefore, valid and binding. North 
Western Ins. Co. v. Phoenix Oil & Candle Co., 31 Pa. 448; Collins v. Home Ins. 
Co., supra, 110 Pa.Super. 72, at page 74, 167 A. 621. Granting that Zieg, the 
adjuster, had authority, under the broad language of his appointment, to extend 
the limitation period, we find nothing in the testimony in this case that can fairly 
be construed as requesting, authorizing, or even consenting to such an extension. 
Following Zieg’s appointment as adjuster to represent the insurance company, he 
took up the question of the loss with the imsured and the altttorney who then 
represented her, Mr. McDowell. Proofs of loss were prepared and submitted 
to Zieg, which he rejected, pointing out the defects objected to. There was never 
a time when the parties were able to agree on the sound value of the insured 
goods. As proof that this failure to agree on Zieg’s part was not arbitrary, it is 
only necessary to point out that the plaintiff sued to recover the full face of the 
policy, $3,000, and averred, in her staetment of claim, that the sound value of 
the goods was $5,552.50 and that they were totally destroyed. The verdict was 
for $1,525, or only a little more than half the insurance and considerably less than 
one-third of their alleged sound value. No agreement has been reached on the 
question of value up to two months or six weeks of the expiration of the limitation 
period for suit. The plaintiff and her attorney were fully aware that suit must 
be brought by November 12, 1925. Mrs. O’Connor testified that the last time she 
spoke to Zieg was “about six weeks or something before the year was up”; that 
he said then, “We are willing to pay the claim”; “but the figures was too high”; 
“T said, ‘If you don’t I will have to bring suit.’ ‘Well, don’t bring suit’, he said. 
‘We are willing to pay the claim and we will pay. The figures are a little bit 
too high.’ ’ 

Mr. McDowell, her attorney, testified that at this meeting, which took place 
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about two months before the year for bringing suit was up, and was their third 
meeting, “We talked about bringing suit. I said, ‘We can’t dilly dally much longer. 
There must be something done. If you are not going to pay the claim, then there 
is nothing to do but to sue you.’ He said, ‘We are going to pay the claim, but 
I think you are a little high.’ " His testimony proceeded: 

“Q. You mentioned here that you said you would have to_bring suit? A. Yes. 

“OQ. And Mrs. O’Connor insisted that suit be brought. What did he say to 
that? A. He said, ‘You must not do it. We are going to pay the claim. We don’t 
want you to bring suit because it injures the insurance company and the people get 
on to that.’ ” 

Zieg denied that he made these statements, but, as the verdict was for the 
plaintiff, we accept them as true. 

No meeting between the insured or her attorney and Zieg was had thereafter 
until December, 1925, or January, 1926, from ten weeks to three months after 
the prior meeting, and a month or two after the limitation in the policy for bring- 
ing suit had expired, when Zieg definitely told them that the insurance company 
would not pay anything—that there could be no recovery under the policy. There 
were no negotiations between them after that. 

There are many decisions in this state which hold that the limitation of time 
for bringing suit prescribed in the policy is not waived or even suspended (1) by 
a promise by the representatives of the insurance company to settle or pay the 
claim, or (2) by a mere request on their part not to bring suit, or by a representation 
that suit is unnecessary, unless the request or representation is made so close to 
the end of the limitation period as virtually to prevent the bringing of suit in time 
and amount to an agreement to extend it. 

In Waynesboro Mut. Fire Ins. Co. v. Conover, 98 Pa. 384, 42 Am.Rep. 618, 
where the limitation for bringing suit prescribed in the policy was six months and 
the policy contained a clause requiring waivers of conditions, etc., to be in writing, 
it was held that the insurance company, was not estopped from relying on the 
limitation clause as a defense to an action brought more than six months after the 
fire by verbal representations of its general agent that it was unnecessary to 
sue; that the company, although embarrassed, had made or was about to make 
an assessment on its premium notes and would pay without suit. 

In Universal Mut. Fire Ins. Co. v. Weiss Bros., 106 Pa. 20, 27, the Supreme 
Court said, speaking through Mr. Justice Gordon: “The second of our questions 
remains wholly unanswered ;_ for there is not even the pretence of the waiver of 
that condition which required suit to be brought within six months after the loss. 
This is an independent condition and cannot be made to depend on the waiver of 
precedent conditions. Had the loss been regularly adjusted, as provided for by 
the policy, still the limitation was in force; suit must have been brought within 
the time prescribed, and the neglect of this provision must necessarily, if a contract 
of this kind is worth anything, bar a right ot action on part of the assured. To say, 
therefore, that Crosse’s [the president’s] agreement to send a check for the 
amount of the loss, in any way affected this stiupulation, or to submit such a 
question to the jury, was a mistake. [Waynesboro Mut. Fire] Insurance Co. v. 
Conover, 2 Outerbridge |98 Pa.] 384 [42 Am.Rep. 618].” 

In National Ins. Co. v. Brown, 128 Pa. 386, 18 A, 389, it was held that the facts 
(1) that in an affidavit of defense to an action brought after the period limited 
in the policy had expired, the company did not set up the limitation as a defense, 
and (2) that afterwards the president of the company proposed to settle with the 
plaintiff, did not create an estoppel or authorize the inference of a waiver of the 
clause limiting suit. 

In Grier v. Northern Assurance Co., 183 Pa. 334, 39 A. 10, it was held that a 
promise by the insurance company’s representatives to pay the amount of the policy, 
notwithstanding a previous denial of liability, did not amount to a waiver or exten- 
sion of the clause limiting the time for bringing suit, and consequently an amend- 
ment to the statement setting up such promise could not be made after the twelve 
months had expired. 

The clause limiting the time for bringing an action on the policy to twelve 
months after the occurrence of the fire is not extended by an offer of an adjuster 
to settle the claim not accepted by the insured: Warner v. Ins. Co. of. North 
America, 1 Walk. 315, 318; nor by an action brought in a court not having jurisdic- 
tion of the person or subject-matter: Dalzell v. London & Lancashire pire Ins. 
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Co., 252 Pa. 265, 97 A, 452; Keystone Mut. Ben. Ass’n v. Norris, 115 Pa. 446, 8 
A, 638, 2 Am.St.Rep. 572. Nor is such a limitation clause in a life policy affected 
by the incontestable clause usual in such policies. Brady v. Prudential Ins. Co., 
168 Pa. 645, 32 A. 102. Nor is it waived or extended by a denial of liability, such 
as attaches to the furnishing of proofs of loss, Farmers’ Mut. Fire Ins. Co. v. Barr, 
94 Pa. 345, 350; nor by repeated assurances of the agent of the insurance company 
to the insured that “it would be all right,” Flynn v. People’s Mut. Live Stock Ins. 
Co., 4 Pa.Super. 137. 

It is undisputed that in the present case from six weeks to two months inter- 
vened between the interview with Zieg relied on by the plaintiff and her attorney 
and the date for bringing suit fixed in the policy; that both the plaintiff and her 
attorney knew that her action must be brought by November 12, 1925, to comply 
with the provision of the policy, and that the defendant and its representatives did 
nothing during that period to induce the plaintiff to withhold or delay bringing 
her action. This was ample time in which to proceed. 

2. There is certainly nothing in the testimony that can be construed as evi- 
dencing an intention on the part of the company, or its authorized representative, 
to waive, in the strict use of the term, the clause in the policy limiting the time for 
bringing suit to twelve months after the date of the fire and substitute for it the 
limitation of six years fixed by statute for simple contract debts. The most that 
could possibly be ascribed to it would be an intention to suspend, postpone, or 
extend the date for bringing suit pending the negotiations looking to an amicable 
settlement and, when these proved abortive and the insurance company’s representa- 
tive announced definitely that it would not pay anything, then the limitation 
prescribed in the policy, in the language of the Supreme Court in Fritz v. British 
America Assurance Co., supra, “began to run,” and the insured was bound to 
bring her action within a reasonable time thereafter (Collins v. Home Ins. Co., 
supra,) not exceeding, in any event, the twelve months’ limitation prescribed in 
the policy. It is not contended that the defendant company or its representative, 
Zieg, did anything to mislead the plaintiff or induce her to withhold suit after 
January, 1926, for there were no negotiations whatever between them after that 
date. The fact that no action was brought within a year thereafter was caused 
by nothing that was said or done by the insurance company or its representatives, 
but was due to the opinion of the plaintiff’s attorney, frankly admitted on the trial, 
that, not having brought the action within the time prescribed in the policy, it 
was too late to do so after that date. 

[7| Following the decisions in Fritz v. British America Assurance Co., supra, 
and Collins vy. Home Ins. Co., supra, we now definitely hold that, where the acts 
or conduct of the insurance company and its duly authorized representative have 
heen such as to estop it from strictly enforcing the limitation clause prescribed 
in the policy, resulting in its suspension, postponement, or extension, the clause 
begins to run again when the company definitely announces its refusal to pay under 
the limitation clause and the insured, who is in full possession of the facts, must 
bring his or her action within a reasonable time thereafter, not exceeding twelve 
months following such refusal. As the insured in this case waited nearly two years 
after the company denied all liability under the policy, without any representations 
or acts by the company inducing further delay in the bringing of suit, we agree with 
the court below that as a matter of law the action was brought too late, and judg- 
ment non obstante veredicto was properly entered for the defendant. 

There is nothing in our decision which conflicts in any manner with the deci- 
sions of our Supreme Court in Arlotte v. National Liberty Ins. Co., 312 Pa. 442, 
167 A. 295, 108 A.L.R. 896, and Nanty-Glo Borough v. American Surety Co., 316 
Pa. 408, 175 A. 536, which follows it, relied on by appellant. In both of these 
cases the opinion writer, Mr. Justice Drew, very carefully and properly omitted 
the use of the words “waive” or “waiver” in discussing the effect of the insurer's 
acts and conduct on the clause in the policy limiting action to twelve months, and 
allowed an extension of the limitation period because the company by its own acts 
or those of its duly authorized representative was the cause of the insured’s fail- 
ure to bring action on the policy within the prescribed period. Thus in the 
Arlotte Case the insured, an Italian who could not read English, had mislaid his 
policy, and was informed by the company’s agent that it did not cover damages 
to his dwelling resulting from a motortruck being driven into it, when in 


a ee , oN i , fact 
it did; the action was brought within three months after the policy was found 
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aud the insured was able to find out that the representations of the defendant's 
agent were false. And in the Nanty-Glo Case the surety company defendant asked 
the insured to hold off suit pending further investigation of the case by it, and 
the action was brought within twenty-one days after the letter of, the company 
asking for additional delay was received. There is nothing in the opinion in either 
case which would justify a delay of nearly two years in bringing suit after the 
company denied liability and the insured was in full possession of all the facts. 
The judgment is affirmed. 


SANDS v. BANKERS’ FIRE INS. CO. 
Supreme Court of Appeals of Virginia. June 10, 1937. 
Rehearing Denied Sept. 23, 1937. 
192 Southeastern Reporter 617. 
1. MISREPRESENTATION. _ ; 

Where insurer defends liability on ground that fire policy was issued on basis 
ef material misstatements, burden is on insurer to prove such misstatements, 
defense being affirmative one. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. KNOWLEDGE OF AGENT. ' 
Insurer’s agent’s knowledge is imputed to insurer. 
(For other cases, see Insurance, Dec. Dig. § 95.) 

3. ESTOPPEL. 

In absence of fraud on part of insured, insurer is estopped to rely on alleged 
misstatements of insured or lack of information where insurer’s agent has knowl- 
edge of facts. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. AGENCY. 

Under Mississippi statute, where insurance agent to which insured applied for 
insurance sought assistance of insurance brokers who arranged with insurer for 
issuance of policy, insurance agent was agent of insurer so that agent’s knowledge 
was imputed to insurer (Code Miss. 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

5. KNOWLEDGE OF AGENT. 

Where insurer's agent had knowledge of status of title to and ownership of 
property and of existence of judgment, and where fire policy was payable to 
mortgagees or trustees as their interests might appear, insurer could not defeat 
liability on fire policy on ground that insured had not given correct information 
regarding title and ownership of property, existence of lien, and that insured 
had not properly stated nature of mortgages in applying for policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. COLLISION. 

If applicant for insurance knows that answers as written contain misrepre- 
sentations which are material, if policy is issued on faith thereof, insured cannot 
depend on power of insurer’s agent to bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

7. DISCLOSURE. : ar : 

Where insured makes full and fair disclosure of all material facts to insurer’s 
agent, and agent, either through ignorance, negligence, or fraud, fails to cor- 
rectly impart knowledge to insurer and insured is in no way at fault, insurer is 
estopped from claiming forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

§ FRAUD. 

Fraud of insured and insurer’s agent, when relied on by insurer to defeat 
liability on fire policy, must be expressly and clearly charged. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

9. COLLUSION. 

Evidence did not show fraudulent collusion between insured and insurer's 
agent so as to defeat insurer's liability on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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11. MORTGAGE. 

Where second mortgage was fraudulent conveyance recorded for purpose of 
putting insured’s equity in property beyond wife’s reach, listing of mortgage as 
lien on insured property did not invalidate fire policy, especially where insured 
revealed true situation to insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 330[2].) 
12. JUDGMENT. 

Insured’s failure to list judgment, allegedly constituting incumbrance, in affi- 
davit in proof of loss concerning ownership of property, did not defeat insurer’s 
liability on ground that affidavit was false. 

(For other cases, see Insurance, Dec. Dig. § 542[3].) 

. INSURABLE INTEREST. 

The “interest” referred to in proof of fire loss in connection with ownership 
of property refers to an insurable interest and does not include a judgment 
creditor. 

(For other cases, see Insurance, Dec. Dig. § 542[3].) 

14. CHANGE OF INTEREST. 

Rendition of judgment against property owner does not constitute “change of 
interest” within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

15. FRAUD. 

To constitute “fraud” or “false swearing,” there must be a false statement 
willfully made with respect to a material matter with intention of thereby 
deceiving insurer, and statements honestly made, although subsequently found to 
be incorrect, do not avoid fire policy. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

16. CONCEALMENT. 

Innocent failure to mention claim under mistaken belief that it is not lien 
against insured property will not avoid fire policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

, ene to Law and Equity Court of City of Richmond; Robert N. Pollard, 
Judge. 

Action by J. M. Livingston, J. S. Livingston, and another against the Bank- 
ers’ Fire Insurance ‘Company. During the pendency of fhe action, both J. M. 
Livingston and J. S. Livingston died, and the action was revived as to them in 
the name of Alexander H. Sands, Jr., who qualified as ancillary administrator 
ot each. Judgment for defendant, and plaintiff brings error. 

Judgment reversed, and judgment rendered. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, 
Eggleston, and Spratley, JJ. 

Alexander H. Sands and Alexander H. Sands, Jr., both of Richmond, for 
plaintiff in error. 

Christian, Barton & Parker, of Richmond, and Theodore J. Breitwieser, of 
New York City, for defendant in error. 

EGGLESTON, Justice. 

This is an action to recover on a fire insurance policy issued by the Bankers’ 
Fire Insurance Company, a North Carolina corporation, hereinafter called the 
Insurance Company, on a cotton gin owned by J. M. Livingston, the assured, 
and located near Tupelo, Miss. The policy carried indorsements making the loss 
thereunder payable to J. S. Livingston and C. E. Smith, as first and second mort- 
gagees, as their respective interests might appear. 

The gin having been destroyed by fire on May 12, 1934, suit was instituted 
in the court below by J. M. Livingston, J. S. Livingston, and C. E. Smith, as joint 
plaintiffs. Both J. M. Livingston and J. S. Livingston died during the pendency 
of the proceedings below and the suit was revived as to them in the name of 
Alexander H. Sands, Jr., who qualified as ancillary administrator of each. 

The defense in the court below as shown by the special pleas and grounds 
of defense was: 

(1) That there had been a breach of the warranty in the policy that the 
assured was the “sole and undisputed owner, absolutely in fee simple, of the 
land” on which the insured buildings stood: and that, contrary to the terms of 
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the policy, the interest of the assured in the property was “other than uncon- 
ditional and sole ownership.” 

(2) That at the time the policy was secured the assured had, in violation of 
its terms, concealed from the company the material fact that there was duly 
docketed against him a judgment in the sum of $12,616.76, which was a lien on 
said property. 

(3) That at the time the policy was secured, and contrary to its terms, the 
property described therein was encumbered by a chattel mortgage in favor of 
J. S. Livingston and another in favor of C. E. Smith. 

(4) That subsequent to the fire the assured, J. M. Livingston, had made cer- 
tain false sworn statements in the proof of loss. 

The case was heard in the court below by the learned judge without the 
intervention of a jury, partly on depositions and partly on testimony taken ore 
tenus before him. Without delivering any written opinion or assigning any 
specific reasons for its conclusions, the trial court entered a final judgment 
for the defendant, to review which this writ has been awarded, 

The essential facts are not disputed. In 1928, J. M. Livingston erected the 
gin, at a cost of about $12,000, on a small tract of land, the title to which stood 
in the name of W. T. Livingston, his father. W. T. Livingston testified that he 
had orally given the land to the assured, had written a will confirming this gift, 
end had consented to the erection of the improvements. 

In January, 1929, J. M. Livingston executed and delivered to his uncle, J. 
S. Livingston, a mortgage on the gin to secure a debt of $8,000. There is no 
guestion as to the good faith of this transaction, 

Early in January, 1934, J. M. Livingston procured, through J. M. Savery, 
Inc., an insurance agency doing business in Tupelo, of which J. M. Savery was 
the president, insurance on the property in the total amount of $8,450, divided 
between four companies as follows: Liverpool & London & Globe Insurance 
Company, $2,500; Rhode Island Insurance Company, $2,500; Lloyds of London, 
$1,000; and Bankers’ Fire Insurance Company, $2,450. About the middle of 
March of the same year the Liverpool & London & Globe Insurance Company 
and the Rhode Island Insurance Company canceled their two policies and J. M. 
ssoen.” Inc., replaced these by another in Lloyds of London for the sum of 
5,000. 

There is some dispute as to whether the policy written by the Bankers’ Fire 
Insurance Company, and involved in this suit, was issued in January or sub- 
sequent to the cancellation of the two policies in March. We think the evidence 
sustains the contention of the Insurance Company that this policy was written 
and became effective on the date thereof, to wit, ines 24, 1934. At any rate, 
when the fire occurred on May 12, 1934, the property was covered by three 
policies as follows: Bankers’ Fire Insurance Company, $2,450; Lloyds of London, 
$5,000; and Lloyds of London, $1,000. 

On behalf of the Bankers’ Fire Insurance Company, an adjuster investigated 
the fire and agreed that that company’s proportion of the loss, assuming it to 
be liable on the policy, was $2,209.08. 

The defendant company, however, declined to pay the loss, and this suit 
was brought in Virginia, wherein it had a statutory agent on whom process 
could be served. There was none in Mississippi as the company was not licensed 
to do business in that state. 

Although the Insurance Company had no agent in Mississippi authorized to 
sign policies on its behalf, it insured property therein through Arthur F. Houts 
& Co., insurance brokers of New York. The manner in which this policy was 
placed is typical of the method by which the Insurance Company did business in 
Mississippi. 

In making up the desired amount of insurance on this property Savery, Inc., 
sought the assistance of these brokers. The latter arranged with the defendant 
Insurance Company for the issuance of the policy here involved. It seems to 
have been made out on one of the forms signed in blank at the home office. of 
the company, delivered to an agent at Seagirt, N. J., filled out by him, trans- 
mitted to Houts & Co., and by the latter to Savery, Inc., which, in turn, delivered 
it to the assured. The premium was duly paid. 


Although one of the principal defenses is that the assured made false and 
material statements to the Insurance Company, which were material. and false, 
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on the basis of which the policy was issued, and concealed from it other 
material matters which should have been disclosed, the record fails to show just 
what information was in fact furnished. No written application was required 
of the assured as a prerequisite to the issuance of the policy. Savery says he 
wrote a letter to Houts & Co. giving the necessary data on which the policy was 
written. Certainly this information must have been passed on to the Insurance 
Company before the policy was issued, and yet it was not produced. 

[1] Where an insurance company defends liability on the ground that the 
policy was issued on the basis of material misstatements or misinformation, the 
burden is on the company to prove such misstatements or misinformation. The 
defense is an affirmative one. Palmetto Fire Ins. Co. v. Fansler, 143 Va. 884, 
891, 129 S.E. 727; Agtna Ins. Co. v. Aston, 123 Va. 327, 336, 96 S.E. 772; Virginia 
F. & M. Ins. Co. v. Hogue, 105 Va. 355, 360, 361, 54 S.E. 8; 3 Cooley’s Briefs on 
Insurance (2d Ed.) pp. 1929, 1930. 

Instead of producing the original letter from Savery, Inc., to Houts & Co., 
containing the information on the basis of which the policy was issued, the Insur- 
ance Company sought to supply this missing data in the following manner: It 
proved that at the time the assured made application to Savery, Inc., for the 
full amount of the insurance desired on the property, $8,450, he signed and filed 
with the Liverpool & London & Globe Insurance Company and the Rhode Island 
Insurance Company written applications for policies (which were subsequently 
canceled as aforesaid) containing some of the alleged information (or misin- 
formation) here relied on. It is argued that it should be inferred from Savery’s 
testimony that Savery, Inc., passed on to Houts & Co this, and only this, 
information. 

Assuming, but not deciding, that this was sufficient proof of what information 
ee let us examine it and the effect thereof on the policy here 
involved, 

1. The title to and ownership of the property. There is no statement in the 
written applications, either to the Liverpool & London & Globe Insurance Com- 
pany or to the Rhode Island Insurance Company, that the fee-simple title to 
the land on which the gin was located stood in the name of the assured, or that 
he was the sole and unconditional owner thereof. Nor is there any testimony 
that Savery or the assured made any such statement to the defendant company. 

On the contrary both Savery and the assured testified that the latter dis- 
closed to Savery the exact status of the title to and the ownership of the prop- 
erty—that it stood in the name of the father of the assured, who had made an 
oral gift thereof to the assured and had written his will devising the property 
to him. Savery said that he thought this was a sufficient compliance with the 
fee-simple title warranty and unconditional and sole ownership statement in the 
policy. But whether Savery be right or wrong in his interpretation of the 
policy, he certainly had knowledge of the status of the title to and the owner- 
ship of the property. 

2. The judgment lien. While the assured did not tell Savery of the judgment 
of $12,616.76 in faver of the local bank against him, Savery testified that he knew 
of it, that it was a matter of common knowledge among the business people of 
the community. 

Savery further testified that he did not think that this was an “encumbrance” 
or “lien” to be reported to the Insurance Company in applying for the policy. 

Whether a judgment lien is an incumbrance within the meaning of a fire 
insurance policy is a matter as to which the courts are in conflict. See 14 R.C.L. 
§ 239, pp. 1062, 1063: 4 Couch, Cyclopedia of Insurance Law, § 905, p. 3138; 8 
I..R.A. 73, note, and cases there cited. 

The rule in Mississippi is that a judgment lien is not an encumbrance which 
must be listed under the terms of the policy. Georgia Home Ins. Co. v. Schild, 
73 Miss. 128, 19 So. 94. 

But, in any event, Savery had full knowledge of this judgment. 


3. The chattel mortgages. In this connection the Insurance Company contends 
that, since the assured was not the owner in fee simple of the land on which the 
gin was located, the deeds of trust or mortgages thereon to J. S. Livingston and 
C. E. Smith conveyed only the building and the gin as personal property, and 
hence amounted to chattel mortgages and should have been stated as such in 
applying for this policy. 
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It is a sufficient answer to this contention to say that, whatever may be the 
nature of the mortgages—whether mortgages on an equitable interest in real 
property, or chattel mortgages on personal property—the policy itself carried 
actual knowledge of their existence in the mortgage clause thereto attached, in 
which it was stated that the loss under the policy was payable to the mortgagees 
or trustees, as their interests might appear. How can it be said that the Insur- 
ance Company was misled by something stated on the face of the policy? 

Thus we see that the evidence is undisputed that Savery had, at the time 
the policy was solicited, issued, and delivered, full knowledge of each and every 
matter which the Insurance Company now claims was misstated to, or concealed 
from it, and by which it alleges that it was misled. 

{2, 3] This being so, if Savery was the agent of the Insurance Company, 
then such knowledge as he had was imputed to it and, in the absence of fraud 
on the part of the assured, the Insurance Company is estopped to rely upon such 
misstatements or lack of information. North River Ins. Co. v. Lewis, 137 Va. 
322, 327, 119 S.E. 43: North River Ins. Co. v. Belcher, 155 Va. 588, 603, 155 S.E. 
699; Massachusetts Bonding & Ins. Co. vy. Piedmont Service Station, Inc., 165 
Va. 167, 175, 181 S.E. 397; Mutual Benefit, etc., Ass’n v. Alley, 167 Va. ——, 187 
S.E. 456, 459; Hartford Fire Ins. Co. v. Clark, 154 Miss. 418, 122 So. 551, 553, 
554; Bergeron vy. Pamlico Insurance & Banking Co., 111 N.C. 45, 47, 15 S.E. 
883; 14:R.C.L. § 347, pp. 1167-1169; 5 Cooley’s Briefs on Insurance (2d Ed.) 


3ut the Insurance Company claims that in procuring this policy Savery was 
not its agent; that he had no authority to sign its policies; and that, in fact, in 
procuring this particular policy Savery was the agent of the assured. 

A complete answer to this contention is section 5196 of the Mississippi Code 
of 1930, which provides : 

“Every person who solicits insurance on behalf of any insurance company, 
or who takes or transmits, other than for himself, an application for insurance, 
or a policy of insurance, or who advertises or otherwise gives notice that he will 
receive or transmit the same, or who shall receive or deliver a policy of insur- 
ance of any such company, or who shall examine or inspect any risk, or receive, 
collect or transmit any premium of insurance, or make or forward a diagram 
of any building, or do or perform any other act or thing in the making or con- 
summation of any contract of insurance, for or with any such insurance company, 
other than for himself, or who shall examine into or adjust or aid in adjusting 
any loss for or on behalf of any such insurance company, whether any of such 
acts shall be done at the instance, or request, or by the employment of the insur- 
ance company, or of, or by any broker or other person, shall be held to be the 
agent of the company for which the act is done or the risk is taken as to all the 
duties and liabilities imposed by law, whatever conditions or stipulations may be 
contained in the policy or contract.” 

Statutes of this character are found in a majority of the states. 2 Couch, 
Cyclopedia of Insurance, § 492, p. 1401. They have been held to be constitutional. 
Continental Life Ins. Co. v. Chamberlain, 132 U.S. 304, 10 S.Ct. 87, 33 L.Ed. 341; 
American Fire Ins. Co. v. King Lumber, etc., Co., 250 U.S. 2, 39 S.Ct. 431, 63 
I,.Ed. 810. 

(4, 5] Under this statute Savery was the agent of the Insurance Company. 
What knowledge he had was imputed to it. Interstate Life, etc., Co. v. Ruble, 
160 Miss. 206, 133 So. 223, 224; St. Paul F. & M. Ins. Co. v. Loving, 163 Miss. 
114, 140 So. 727. 


The Insurance Company next contends that, even though Savery was its 
agent by virtue of the above statute, yet the knowledge which Savery had was not 
imputed to it, the Insurance Company, because Savery and the assured fraudulently 
colluded and conspired to the end that the said Savery would and did conceal from 
the Insurance Company the true status of the title to and the ownership of the 
land on which the property was located, the existence of the aforesaid judgment, 
and other material matters, all of which, had they been known to the Insurance 
Company, the policy would not have been written and issued. 

[6] Of course, it is well settled that “No agent has power to perpetrate a 
fraud upon his principal. If the applicant knows that there are misrepresentations 
in the answer as written and that they are material, there is fraud in the induce- 
ment when a policy is issued upon their faith. He cannot depend upon the power 
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of the agent, in the language of the street, to put it over.” Mutual Benefit, etc., 
Ass'n v. Ratcliffe, 163 Va. 325, 335, 175 S.E. 870, 874; Mutual Benefit, etc., Ass’n 
y. Alley, 167 Va. 187 S.E. 456, 459; Provident Relief Ass'n v. Butts, 158 Va. 
259, 263, 163 S.E. 66, 67: Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 613, 
623, 36 S.Ct. 676, 680, 60 L.Ed. 1202. 

[7] It is equally well settled that, where the assured makes a full and fair 
disclosure of all material facts to the agent, and the latter, either through ignorance, 
negligence, of fraud, fails to correctly impart this knowledge to the insurance com- 
pany, and the assured is in no way at fault for the act of the agent in failing 
to correctly transmit the information, then the insurance company is estopped from 
claiming a forfeiture of the policy. Mutual Benefit, etc., Ass’n v. Alley, 167 Va. 
——, 187 S.E. 456, 459; Harrison v. Provident Relief Ass'n, 141 Va. 659, 668, 670, 
126 S.E. 696, 40 A.L.R. 616. 

Although the charge of fraudulent collusion between the agent and the assured 
is the main defense relied on before us, neither the pleadings, nor the grounds of 
defense, nor the questions propounded to any of the witnesses, gave the slightest 
intimation of any such contention in the trial court. It is only fair to say that, 
had such a defense been put in issue below, an opportunity would have been given 
to the assured, who has died since giving his testimony by deposition, and to Savery, 
to explain the circumstances on which the Insurance Company here lays so much 
emphasis. 

|8] This court has many times said that fraud when relied upon must be 
expressly and clearly charged; that it cannot be the subject of the trial unless 
it has been brought in issue by the pleadings. Potts v. Mathieson Alkali Works, 
165 Va. 196, 220, 181 S.E. 521; Virginia and West Virginia Digest (Michie) 
vol. 5, pp. 34, 35, citing numerous cases. “The charge must be direct as the proof 
must be clear.” Jordan v. Liggan, 95 Va. 616, 621, 29 S.E. 330, 332. 

In Chesapeake & O. Ry. Co. v. Osborne, 154 Via. 477, 507, 153 S.E. 865, we 
held that in an action at law where the grounds of defense are filed or called for, 
as here, fraud, if relied on, must be clearly alleged. 

[9] But even assuming that such an issue, not raised in the trial court, is 
properly before us for review, we have no hesitancy in saying that an examination 
of the record shows no proof of such fraudulent collusion. 

[10] “One who alleges fraud must prove the allegation by clear and convincing 
proof. The charges cannot be sustained by doubtful and uncertain testimony.” 
White v. Bott, 158 Va. 442, 458, 158 S.E. 880, 163 S.E. 397, 398. English v. Elks’ 
National Home, 161 Va. 145, 151, 170 S.E. 607. 

There is not the slightest evidence that the assured requested or suggested 
or had any idea that Savery would do otherwise than transmit to the Insurance 
Company the precise information which the assured gave him, or which Savery 
knew of his own knowledge. The failure to transmit such information was due 
entirely to the fault of Savery, and the assured was in no way responsible there- 
tor. 

In this respect the case is quite similar to Harrison v. Provident Relief Ass’n, 
supra, where we had occasion to examine a similar charge of fraudulent collusion 
between the assured and the agent and found no evidence of such conspiracy. 

[11] The Insurance Company lays great stress on the conceded fact that 
there was no consideration to support the second mortgage to C. E. Smith; that 
this was a fraudulent conveyance prepared and recorded for the purpose of putting 
the equity of the assured in the property beyond the reach of his wife, who had 
a pending claim for alimony against him. 

It is contended that ne this mortgage as a lien on the property invalidated 
the policy. But in 4 Couch, Cyclopedia of Insurance Law, § 903, p. 3134, it is 
stated that a fraudulent conveyance, being good between the parties, is an encum- 
brance which should be listed. See, also, Oliker v. Williamsburgh City Fire Ins. 
Co., 72 W.Va. 436, 443, 78 S.E. 746, 749, Ann.Cas.1915D, 914, 917; Secrest v. 
Hartford Fire Ins. Co., 68 S.C. 378, 47 S.E. 680, 681. 


Nor do we think it necessarily follows, as argued by the Insurance Company, 
that, because the transfer by the assured of his property is fraudulent as to his 
wife, the procurement of the present policy was likewise fraudulent as to the Insur- 
ance Company. The two transactions are by no means interdependent. In fact, 
the only connection between them is that the indorsement on the policy to C. E. 
Smith as trustee merely conforms to the transfer of the title to him. The assured 
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was thereby attempting to put the proceeds of the policy, as he had tried to do 
with the property itself, beyond the reach of his creditor wife. The Insurance 
Company was in no way deceived or prejudiced by this. If it was willing to 
insure the property with a valid mortgage thereon to C. E. Smith, trustee, it 
assumed no greater hazard by insuring the property without this lien thereon. 

But, aside from this, the evidence shows that the assured revealed the true 
situation to Savery, and it was the fault of the latter if the Insurance Company 
was misled. 

[12] This bring us to the last contention of the Insurance Company, namely, 
that subsequently to the fire the assured, J. M. Livingston, made a false affidavit 
in the proof of loss concerning the ownership of the property, the aforesaid judg- 
ment, and other matters. : 

The policy provided: “This entire policy shall be void * * * in case of any 
fraud or false swearing by. the insured touching any matter relating to this insurance 
or the subject thereof, whether before or after loss.” 

In listing the liens and encumbrances of the property the proof of loss made 
no mention of the docketed judgment for $12,616.76 against the assured in favor 
of the local bank. 

In the proof of loss it was stated that “The property described in said policy 
belonged, at the time of the fire hereinafter mentioned, to Assured and J. S. Liv- 
ingston and C. E. Smith, as_ their interest may appear, and no other person or 
persons had any interest therein.” (Italics ours.) 

The Insurance Company contends that the failure of the assured to mention 
the aforesaid judgment in the proof of loss amounted to a false swearing. It 
claims that the judgment was an “encumbrance” which should have been listed, 
and that the lien of the judgment creditor was an “interest” in the property, 
which likewise should have been mentioned. 

In the first place, it is by no means certain that the judgment should have been 
listed as an “encumbrance” in the proof of loss. See Georgia Home Ins. Co. v. 
Schild, 73 Miss. 128, 19 So. 94; 14 R.C.L. § 239, pp. 1062, 1063; 4 Couch, Cyclopedia 
of Insurance Law, § 905, p. 3138. 

(13, 14] Furthermore, it seems well settled that the “interest” referred to in 
the proof of loss in connection with ownership of the property refers to an 
“insurable interest,” and does not include a judgment creditor. 14 R.C.L. § 
88, p. 912. Hence it is said that the rendition of a judgment against a property 
owner does not constitute “a change of interest” within the meaning of the policy. 
14 R.C.L. § 292, pp. 1116, 1117. 

[15] In the next place, “To constitute fraud or false swearing there must be 
a false statement wilfully made, with respect to a material matter, with the inten- 
tion of thereby deceiving the insurer, and statements honestly made, although sub- 
sequently found to be incorrect, do not avoid the policy.” 14 R.C.L. § 515, p. 1343: 
7 Cooley’s Briefs on Insurance (2d Ed.) p. 3838: Virginia F. & M. Ins. Co. v. 
Hogue, 105 Va. 355, 366, 54 S.E. 8; North British & Mercantile Ins. Co. v. Nidiffer, 
112 Va. 591, 595, 72 S.E. 130, Ann.Cas.1916A, 464, 466. 

[16] Accordingly, it has been held that an innocent failure to mention a claim 
under a mistaken belief that it is not a lien against the property will not avoid 
the policy. 7 Cooley’s Briefs on Insurance (2d Ed.) p. 5856. The same is true 
of an innocent mistake as to the title of the property. 14 R.C.L. § 515, p. 1344. 

In Thierolf v. Universal Fire Ins. Co., 110 Pa. 37, 20 A. 412, it was held that 
the innocent failure to list a judgment as an “encumbrance” on the property did 
not forfeit the policy. 

In the present case there is not the slightest evidence that the failure of 
the assured to list the judgment was prompted by any desire or intention to deceive 
the Insurance Company. The proof of loss was made up under the supervision 
of Savery, and he testified that he did not think it necessary to list the judgment. 
Certainly there is ample authority, including that of the highest court of his state 
(Georgia Home Ins. Co. v. Schild, supra), to support his contention. 

So, even if it be conceded that the judgment should have been listed, the 
failure to do so was an innocent mistake and does not avoid the policy. 

On the whole our conclusion is that the trial court erred in entering a judgment 
for the defendant and the same must be reversed. 

It appears from the record that the amount due under the policy is $2,209.08, 
with interest thereon from July 12, 1934, at the rate of 6 per cent. per annum 
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until paid; that this should be paid to Alexander H. Sands, Jr., administrator of 
the estates of J. M. Livingston (the assured) and J. S. Livingston (the first mort- 
gagee), deceased, as their respective interests may appear; and that C. E. Smith, 
the second mortgagee, has no interest therein. Therefore, by virtue of the provi- 
sions of Code, § 6365, a judgment will be entered in this court in favor of the 
administrator of the said decedents against the said defendant in the said amount, 
with interest thereon as aforesaid and with costs. It is so ordered. 

Reversed and final judgment. 

Upon Petition for Rehearing. 

Per Curiam. 

In the petition for rehearing, it is earnestly contended that the former opinion 
filed on June 10, 1937, is in error in stating that the record fails to show what 
information was furnished to the Insurance Company by the assured on the basis 
of which the policy was issued. The petition points out that Savery testified that 
in his letter to Houts & Co. he inclosed “the necessary forms to be used on the 
policy,” and insists that these “forms” were completely filled out when they left 
Savery’s hands, were subsequently attached to the policy, and contained all the 
information and representations relied on. 

Whether the “forms” as actually written by Savery were attached to the 
policy does not clearly appear from the record. Savery did not so testify. Harris, 
the assistant secretary of the company, on direct examination indicated that they 
were. But on cross-examination he plainly showed that he had no actual knowledge 
of this; that the policy had been signed in blank by him and previously deposited 
with a New Jersey agent; that he (Harris) had not seen the completed policy. 

But even assuming that the “forms” on the completed policy were the same 
as prepared by Savery, this would not change the conclusion arrived at by us. 
Both Savery and the assured testified that Savery had, at the time the “forms” 
were filled out by him, full and correct information concerning each and every 
matter which the Insurance Company claims was misrepresented to it in the 
“forms.” Therefore, for the reasons stated in our former opinion, the Insurance 
Company is estopped to rely upon such misstatements of which Savery, its agent, 
was fully cognizant. 

Upon careful consideration of all of the questions presented by the petition, 
the rehearing is denied. 
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AUTOMOBILE 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited v. TORRES. 
No. 8338. 
Circuit Court of Appeals, Ninth Circuit. July 6, 1937. 
Rehearing Denied Aug. 30, 1937. 
91 Federal Reporter (2d) 464. 
2. INSOLVENCY. 

Under California statute requiring automobile liability policy to provide that 
insured’s insolvency or bankruptcy should not release insurer from liability to 
injured third party, injured third party, in action against insurer, was not 
required to prove that insured were bankrupt or insolvent or that execution 
of judgment against insured had been returned unsatisfied, notwithstanding that pol- 
icy required that execution be returned unsatisfied’ because of insolvency or bank- 
ruptcy (St.Cal. 1919, p. 776, § 1). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. USE. 


_ Under automobile liability policy insuring packer and additional insured, 
including packer’s employee and employee’s wife, classifying “family use” of 
automobile as “pleasure,” and excluding coverage for injuries to insured’s 
employees in course of employment in “business” of insured, housewife was not 
engaged in a “business” contemplated by policy so as to bar maid’s recovery 
from insurer for injuries from negligent operation of automobile by employee's 
wife while returning washtubs to wife’s daughter. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
4. BUSINESS. 


Under automobile liability policy insuring packer and additional insured, 
including packer’s employee and employee’s wife, specifying “family use” of 
automobile as “pleasure,” and excluding coverage for injuries to insured’s 
employees in course of employment in “business” of insured, term “business” 
implies connection with trade in usual sense of buying or selling or occupation 
carried on for pecuniary gain, although term has common and general application 
to all sorts of enterprises engaging people’s attention and energies. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. NEGLIGENCE. 

In maid’s action against automobile liability insurer for injuries from insured 
housewife’s negligent operation of automobile while returning washtubs to house- 
wife’s daughter, where policy excluded coverage for injuriés compensable under 
compensation act, instruction was proper that the act excluded from coverage 
employee engaged in household domestic service, but that, if maid was perform- 
ing some other service when injured, she could receive compensation benefits, 
and hence could not recover from insurer (Gen.Laws Supp.Cal.1933, Act 4749, 
§ 8(a, c). 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

7. DOMESTIC SERVANT. 


In maid’s action against automobile liability insurer, under policy excluding 
from coverage injuries compensable under compensation act, evidence that maid 
was injured by housewife’s negligent operation of automobile when, after maid 
had assisted housewife in doing laundry work, housewife was taking maid to 
daughter’s home to assist in returning washtubs and to assist daughter, author- 
ized maid’s recovery under finding that at time of injury maid was engaged in 
“household domestic service,” and hence expressly excluded from coverage by 
compensation act (Gen.Laws Supp.Cal.1933, Act 4749, § 8(a, c). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8 PASSENGER. 

Under California statute authorizing action by injured person against auto- 
mobile liability insurer without limitation that injured person must not be “car- 
ried for a consideration,” maid, who was injured by insured housewife’s negli- 
gent operation of automobile while returning washtubs to housewife’s daughter, 
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could recover from insurer, notwithstanding provision of policy containing such 
limitation (St.Cal.1919, p. 776, § 1). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 
10. COLLUSION. 

Where injured person instituted action against automobile liability insured, 
insured’s attorney sent copy of summons and complaint to imsurer’s attorney 
with request that insurer’s attorney “handle matter” with insured, and insurer’s 
attorney returned papers and denied that policy covered subject matter of 
action, insurer could not complain that action was collusive in defense to injured 
third person’s action on judgment obtained against insured. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from the District Court of the United States for the Northern Dis- 
trict of California, Southern Division; Adolphus F. St. Sure, Judge. 

Action by Rebecca Torres against the Ocean Accident and Guarantee Cor- 
poration, Limited. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Jewel Alexander, W. C. Bacon, Redman, Alexander & Bacon, and Herbert 
Chamberlin, all of San Francisco, Cal., for appellant. 

Thornton Wilson, of Oakland, Cal., for appellee. 

Before Wilbur and Garrecht, Circuit Judges, and Neterer, District Judge. 

GarreEcut, Circuit Judge. 

In her amended complaint in the court below appellee alleged that she was 
injured on February 19, 1934, through the negligent Operation of an automobile 
by Irma C. Brinkman; that on May 6, 1935, after a trial on the merits in the 
superior court of Alameda county, Cal., the appellee recovered a judgment in the 
principal sum of $5,000, together with taxed costs of $17, against Irma C. Brink- 
man and her husband, E. M. Brinkman; that the judgment remained wholly 
unsatisfied and unpaid; that the appellant herein was obligated to pay the 
amount of the judgment under a policy of automobile insurance that it had issued 
and delivered on March 31, 1933, to Libby, McNeill & Libby, “and/or for account 
of whom it may concern”; that under the terms of that policy the appellant 
was liable to the appellee in the sum of $5,017, together with interest and costs 
incurred in the court below. Brinkman was in the sales department of Libby, 
McNeill & Libby. 

The appellant’s answer admitted the issuance and delivery of the policy, but 
denied liability thereunder. It denied the allegations of the complaint regarding 
negligence, injuries, damages, and the merits of the trial in the state court. 
Special defenses set up in the answer consisted of reliance on (a) a provision of 
the policy exempting the insurer from liability for any injuries to an employee 
of “the Assured while engaged in the operation, maintenance or repair of any 
disclosed motor vehicle or injured in the course of employment in the business 
of the Assured”; (b) a provision of the policy exempting the insurer from 
liability for injuries “to any person to whom the Assured may be held liable 
under any Workmen’s Compensation Law”; and (c) a provision of the policy 
that it is claimed exempted the insurer from liability unless execution on a judg- 
ment had been returned unsatisfied because of insolvency or bankruptcy. 

Succinctly stated, the facts are as follows: 

The appellee was a housemaid in the employ of Mrs. Brinkman. On the 
day of the accident, which occurred four or five miles from the Brinkman resi- 
dence, the appellee was assisting Mrs. Brinkman to return some washtubs to 
the latter’s daughter. According to the appellee’s testimony, Mrs. Brinkman 
and the appellee drove to the daughter’s home together. At Mrs. Brinkman’s 
request, the appellee, who had gotten out of the machine, returned to the car 
and stood on the running board. The car started with a jerk, and the appellee 
was thrown off. In a,report made to the insurer after the accident, Mrs. Brink- 
man stated that just as the automobile started, the appellee stepped on the run- 
ning board, and, after talking with Mrs. Brinkman as the automobile continued 
on its way, the appellee suddenly fell or slipped from the running board, striking 
her head on the car and then on the curbing. 

About a year later, the appellee brought action against the Brinkmans in the 
state court for $5,000 damages for the injuries thus received. She had resided 
with the Brinkmans for ten years and, save for a trip to Portland, Ore., con- 
tinued to do so after filing her suit and at the time of the trial. 
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During the trial of that case in the state court, counsel for the Brinkmans 
stipulated that Mrs. Brinkman had been negligent, and that “the negligence 
proximately caused the disability, limiting the question in issue here to that of 
the nature and extent of the disability.” 

At the trial of the case at bar in the court below, the policy issued and 
delivered by the appellant was introduced into evidence. It appeared therefrom 
that Libby, McNeill & Libby, the “name assured,” was a corporation domiciled 
in Illinois, and that the policy had been issued and delivered by the appellant's 
authorized agent, who likewise was a resident of that state. 

No evidence was introduced at the trial showing that execution had been 
levied on the state judgment and returned unsatisfied, or that the Birinkmans 
were bankrupt or insolvent. The appellee’s counsel stipulated that execution 
had not been levied, and that the Brinkmans were neither bankrupt nor insol- 
vent. 

At the close of all the evidence, the appellant moved for a directed verdict 
on grounds included within the special defenses already referred to. The court’s 
denial of that motion is assigned as error. 

The appellant alleges error also in the court’s instructions that the return 
of an unsatisfied execution on the judgment against the Brinkmans was 
unnecessary to the maintenance of the appellee’s action and that the bankruptcy 
cr insolvency of the Brinkmans was immaterial; and that the state judgment 
against the Brinkmans was binding and conclusive against the appellant. It is 
also complained that the court refused to instruct the jury that the appellant was 
not liable for injuries suffered by any employee of the assured in the course of 
employment in the husiness of the assured. 

The grounds upon which the appellant bases its contention that the court 
erred in denying the motion for a directed verdict constitute the gist of the 
appellant’s case, since the attacks upon the court’s instructions are all corollary 
thereto. Accordingly, we will consider the various arguments against the sufficiency 
_ the evidence, in the order in which those arguments are presented by the appel- 
ant. 

First, it is urged that the appellee did not prove that the Brinkmans were bank- 
rupt or insolvent, or that execution on the judgment against them had been returned 
unsatisfied. To determine whether or not such a showing was necessary, we must 
first inquire whether the law of California is controlling. 

The Brinkmans were residents of California when they became insured under 
the appellant’s motor vehicle policy. The policy was countersigned at San Francisco 
by an authorized agent of the appellant, “to comply with the law of the State of 
California.” The policy itself provides that: “Any specific statutory provision 
in force in the state in which it is claimed that the Assured is liable for any such 
loss as is covered hereby shall supersede any provision in this policy inconsistent 
therewith,” 

[1] There can be little question, therefore, that the law of California must 
govern our construction of this policy. 

In the contract of insurance, it is provided as follows: 

“Insolvency of Assured a 

“E. The insolvency or bankruptcy of Assured shall not release the Company 
from payment of damage sustained or loss occasioned during the life of the policy, 
and if execution against Assured in an action for damages is returned unsatisfied 
because of such insolvency or bankruptcy, the injured, or his personal representative 
in case of death, may maintain an action against the Company for the amount of 
the judgment obtained not exceeding the limits of the policy.” 

The appellant construes the foregoing provision as barring an injured person 
from recovering under the policy unless he can first establish that execution of a 
judgment against the assured has been returned unsatisfied because of insolvency 
or bankruptcy. Accepting that construction to be correct, Wwe think the provision 
is ineffective in California. 

The Legislature of California has undertaken to cover the situation here 
presented. Statutes of California, 1919, c. 367, p. 776. 

The text of that statute is as follows: “Section 1. No policy of insurance 
against loss or damage resulting from accident to, or injury suffered by another 
person and for which the person insured is liable-other than a policy of insurance 
under the workmen’s compensation, insurance and safety act of 1917 or any sub- 
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sequent act on the same subject, or, against loss or damage to property caused 
by horses or other draught animals or any vehicle, and for which loss or damage 
the person insured is liable, shall be issued or delivered to any person in this 
state by any domestic or foreign insurance company, authorized to do business 
in this state, unless there shall be contained within such policy a provision that 
the insolvency or bankruptcy of the person insured shall not release the insurance 
carrier from the payment of damages for injury sustained or loss occasioned 
during the life of such policy and stating that in case judgment shall be secured 
against the insured in an action brought by the injured person or his heirs or 
personal representatives, in case death resulted from the accident, then an action 
may be brought against the company, on the policy and subject to its terms and 
limitations, by such injured person, his heirs or personal representatives as the 
case may be, to recover on said judgment. Upon any proceeding supplementary 
to execution, the judgment debtor may be required to exhibit any policy carried 
by him a against the loss or damage for which judgment shall have been 
obtained.” 


In Malmgren v. Southwestern Automobile Ins. Co., 201 Cal. 29, 33, 34, 255 


P. 512, 513, the Supreme Court of California interpreted the foregoing statute 
as follows: “It is contended by appellant that its liability could not accrue under 
the provisions of the policy until an execution issued upon the judgment obtained 
against the assured, or judgment debtor, was returned unsatisfied by reason of 
the insolvency or bankruptcy of said assured. The statute of this state, which 
is the final word on this issue, does not make the return of the execution unsat- 
ished a prerequisite to the commencement of an action upon the policy. The statute 
of the state of New York has such a provision, and appellant had caused to be 
incorporated in its policy the language of the New York statute verbatim. The 
substantive law of this state cannot be enlarged, circumvented, defeated, or modified 
by any provision which the insurer may have elected to place in its contract 
in derogation of or in conflict therewith. The statute is founded upon principles 
of public policy, and an anomalous situation would be created if the rights of 
third parties, for whose protection the law was adopted, could be hindered, p li 
or defeated by the private agreements of two of the parties to a triparty contract. 
If appellant’s contention be sound, then it could, with equal jusification, require 
the question of the assured’s bankruptcy to be adjudicated by a competent tribunal 
before it would be obliged to recognize his insolvency or bankruptcy, or impose 
other conditions precedent to the injured person’s right of action in derogation of 
express provisions of the law’s mandate. We see no merit in the contention. * * * 
‘The clause in the statute which provides that an ‘action may be brought against the 
company, on the policy and subject to its terms and limitations, by such injured 
person, was not intended to defeat its purpose upon the theory that an action 
brought ‘on the policy’ binds the injured person to a repudiation or waiver of 
the benefits of the statute expressly adopted for his protection, but it clearly 
has reference to those matters concerning which the insurer and assured could 
legally contract.” 

The Malmgren Case, supra, which was decided ten years ago, has been 
repeatedly followed and approved by the courts of California. See Hynding v. 
Home Acc. Ins. Co., 214 Cal. 743, 747-752, 7 P.(2d) 999, 85 A.L.R. 13; Bachman 
v. Independence Indemnity Co., 112 Cal.App. 465, 483, 484, 297 P. 110, 298 P. 57: 
Panhans y. Associated Indemnity Corporation, 8 Cal.App.(2d) 532, 535, 47 P.(2d) 
791. 

[2] Accordingly, we hold that under the California statute above quoted, as 
construed by the Supreme Court of the State, it was not necessary, as a prerequisite 
to suit against the appellant under the policy, for the appellee to prove that the 
Brinkmans were bankrupt or insolvent, or that execution on her judgment against 
the Brinkmans had been returned unsatisfied. 

Next, the appellant contends that the appellee is barred from recovery by the 
fact that she was an employee of the Brinkmans, and suffered injuries in the course 
of employment in their business. The appellant invokes the following provision 
of the policy. 

“Exclusions 

“(8) No insurance is granted by this policy— 

* * ” a + * 
“(b) For bodily injuries or death suffered by any employees of the Assured 
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while engaged in the operation, maintenance or repair of any disclosed motor 
vehicle or injured in the course of employment in the business of the Assured, 
or to any person to whom the Assured may be held liable under any Workmen's 
Compensation Law.” 

The first question under subdivision (b) is whether or not the appellee was 
injured in the course of her employment in the business of the assured. 

(3) Assuming that Mr. Brinkman was an “additional assured” within the 
meaning of this provision of the policy because he was “legally responsible for 
the operation thereof,” and that Mrs. Brinkman was an “additional assured” 
because she was legally operating one of the automobiles named in the policy, the 
question is whether or not appellee’s employment was “in the business of the 
assured” within the meaning of the policy. The only “business of the assured” 
stated in the policy was that of “packers.” The husband, E. M. Brinkman, was 
engaged in that business, and because of that fact he and his automobile were 
named in that insurance policy as covered thereby. His wife was covered under 
the subdivision in regard to the additional assured. The policy provides that the 
term “assured,” whenever used in the policy, shall include the named assured and 
“any other person, firm or corporation entitled to insurance under the terms, provi- 
sions or conditions of this policy.” It follows that if the word “assured” is to 
have this broad application in the clause with reference to employment (section 
8, subd. (b) ), then the “business of the assured” would in the case at bar 
include the packing business, that being the business of Libby, McNeill & Libby, 
and also the business of E. M. Brinkman, who was one of their officers and 
employees, and would also include the “business” of Mrs. Brinkman. She had 
no “business” in the sense in which the word is used in the insurance contract, 
notwithstanding the fact that a wife is often referred to as having the occupation 
of housewife or homemaker, we think that this is not a “business” within the 
meaning of the terms of the policy. 

[4] While the term “business” has a common and general application to all 
sorts of enterprises which engage people’s attention and energies, we find in this 
case that the activities of housewife or housemaid had no necessary connection 
with a business as contemplated by the policy. The term, as here used, implied 
some connection with trade in the usual sense of buying or selling or some occupa- 
tion carried on for pecuniary gain, such as indicated in this policy by the use 
of the description “packer,” as the business of the named assured. 

That this interpretation is in harmony with the intent of the policy may also 
be inferred from the fact that in the paragraph where the purposes for which 
insured automobiles may be used, “family use” is specifically classed as “pleas- 
ure.” 

The policy here involves provisions with reference to the applicability of the 
insurance such as we had occasion to consider in Kaifer v. Georgia Casualty Co., 
67 F.(2d) 309, which are set forth in the note to that opinion, at pages , 310. 
In that case we construed a similar policy provision and held that although the 
injured person was an employee of the Columbia Pictures Corporation, the named 
“assured” to whom the policy had been issued, he could recover from the Insur- 
ance Company under the policy although he was injured by another employee of 
the Columbia Pictures Corporation, who was an additional assured covered by 
the terms of the policy. In so holding we said: 

“* * * if it be held that he was engaged in the business or occupation of 
the named assured (Columbia), he certainly was not either an employee or 
engaged in the business of the additional assured (Sparks). We concur in this 
contention. 

“If defendant had desired to exclude liability for any injury to any employee 
of Columbia caused by a fellow employee of Columbia, such exclusion would have 
been clearly expressed in the policy. Any ambiguity must be resolved against 
the insurer. In our judgment, however, there is no ambiguity in the clause; 
it does not cover the present situation. If there be an. unintentional omission, we 
are powerless to supply the needed words.” 


A “housewife” is not engaged in “business” within the meaning of that 
term as used in the policy. 

The appellant argues that “the evidence established that plaintiff was a 
compensable employee of the Brinkmans under the Workmen’s Compensation 
Law” of California. 
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Section 8 of that law reads in part as follows: 

“(a) The term ‘employee’ as used in sections 6 to 31, inclusive, of this act 
shall be construed to mean: Every person in the service of an employer * * * but 
excluding any person whose employment fs both casual and not in the course of 
the trade, business, profession or occupation of his employer, and also excluding 
any employee engaged in household domestic service. * * * 

“(c) The term ‘caswal’ as used in this section shall be taken to. refer only 
to employments where the work contemplated is to be completed in not exceeding 
ten working days, without regard to the number of men employed, and where the 
total labor cost of such work is less than one hundred dollars.” 

Deering’s Codes and General Laws of California, 1933 Supp., Act 4749, § 8, 
pp. 1831, 1832. 

While conceding that the appellee was a housemaid, and that the Workmen’s 
Compensation Act “excludes from coverage any employee engaged in household 
domestic service,” the appellant insists “that an employment may be dual in 
character,” and that at the time of the accident the service being performed by 
the appellee, for which she was being paid a salary, did not fall within the category 
of “household domestic service.” Therefore, it is argued, the appellee’s injuries 
were compensable under the Workmen’s Compensation Act and excluded from 
the coverage of the policy. 

‘The record does not bear out this contention. It is clear from the uncon- 
tradicted testimony of Mrs. Brinkman, cited by the appellant itself, that the 
appellee, on the day in question, was acting as Mrs. Brinkman’s housemaid: 
“* * * she was acting as my maid on the day in question; she had done some 
laundry work for me at my daughter’s and I had taken her home to hang her 
clothes, and had taken her back with some tubs to return to my daughter’s, and 
to help my daughter that evening; I was paying her salary at that time and she 
was my maid; on February 19, 1934, I did not have any business other than that 
of housewife.” 

The appellant, however, argues that: “Both the place of the accident and the 
nature of the service Miss Torres was performing at the time of accident refute 
a contention that she was performing ‘household domestic service. ” It is 
pointed out that the place of the acident was four or five miles from the “house- 
hold” of the Brinkmans, and it is contended that the naure of the service “pertained 
more to trucking or parcel delivery and was not even remotely translatable into 
‘houshold domestic service.’ ” 

[5] We do not concur, however, in the appellant’s assumption that household 
service must necessarily be performed on the premises occupied by the houshold. 
It is the nature of the task, and not the place of performance, that determines its 
character. The appellee was returning some tubs that she had used in doing 
laundry work for her employer, Mrs. Brinkman. In other words, she was doing 
work incidental to the completion of a household chore. 


[6] The court below correctly instructed the jury on the law dealing with the 
appellee’s employment: “The Compensation Act excludes from coverage any 
employee engaged in household domestic service, but I instruct you that an employ- 
ment may be dual in character. While engaged in household domestic service an 
employee is excluded from the benefits of the Workmen’s Compensation, Insurance 
and Safety Act of the State of California, but if such employee should perform 
some other service than household domestic service, and is injured by reason of 
such other employment, then the Workmen’s Compensation Act applies to the 
injured employee, and the injured employee is entitled to benefits under the Work- 
men’s Compensation, Insurance and Safety Act. So in this case, if you find that 
at the time of the accident, the plaintiff, Rebecca Torres, was not engaged in 
household domestic service, but at that time was performing some other service, 
then she was entitled to receive Workmen’s Compensation benefits from Mr. and 
Mrs. Brinkman, under the Workmen’s Compensation Act, and if she was entitled 
to such Workmen’s Compensation benefits, then she is not entitled to recover in 
this case from the defendant insurance company.” 

[7] Under the foregoing instruction, which was given verbatim as requested 
by the appellant, the jury found in favor of the appellee. On appeal, therefore, 
it must be assumed that the jury found, from all the evidence in the case, that the 


@ppellee was engaged in household domestic service. There was ample testimony 
to support such a finding. 
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Another attack upon the judgment of the court below is bottomed on the 
contention that the appellee “was being carried for a consideration in the Brink- 
man automobile at the time she was injured.” In this connection, the appellant 
points out that the policy contains the following provisions: 

“(d) The insurance granted to the additional assured shall not apply in 
respect of any motor vehicle used to carry persons for a consideration, either 
actual or implied. 

“Exclusions ut 

“(8) No insurance is granted by this policy— * * * 

“(f) While any private passenger or commercial motor vehicle covered herein 
is being used for rental or livery purposes or the carrying of persons for a 
consideration unless as respects each class of motor vehicles respectively, such use 
is specified in the Declarations and proper premium therein set forth.” 

In its reply brief, the appellant seeks to impale the appellee upon the horns 
of a dilemma by pointing out that the judgment in the state court impliedly estab- 
lished that the appellee was not a guest, by the fact that it awarded damages to 
her; for, under a statute of California, a guest rider has no right of recovery 
against the owner or driver of the vehicle. See 2 Deering’s General Laws of 
California, 1931, Act 5128, § 14134, p. 2520. 

In other words, the attempted dilemma is as follows: Either the appellee 
was a rider for compensation, and was excluded by the terms of the policy, or 
she was a guest rider, and was barred from recovery by the statute of California. 

18] The Act of 1919, supra, however, which authorized a suit by an injured 
person against a liability insurance carrier, does not contain the limitation that, 
in order to recover such injured person must not have been “carried for a consid- 
eration.” As we have already seen, the Malmgren Case, supra, holds that: “The 
substantive law of this state cannot be enlarged, circumvented, defeated, or modi- 
fied by any provision which the insurer may have elected to place in its contract 
in derogation of or in conflict therewith.” Within the spirit of that decision, the 
appellee herein is a third party “for whose protection the law was adopted,” and 
she cannot “be hindered, delayed, or defeated by the private agreements of two 
of the parties to a triparty contract.” 

Finally, the appellant maintains that the suit in the state court was not tried 
on its merits, and that the evidence both in the state court and in the trial court 
established “palpable collusion” in obtaining the state judgment. 

Appellant is in no position to make the contention of fraud. It did not plead 
collusion as a defense, but merely confined itself to a denial that the state lawsuit 
was “tried on its merits.” That denial was based upon lack of information or 
belief. 

It is well established, in California and elsewhere, that fraud must be specially 
pleaded. The appellant freely concedes that this “is the rule in the ordinary case, 
but the present case is not that sort,” because of the appellee’s allegation of a 
trial on the merits and appellant’s denial thereof. 

[9] Mere denial, however, based upon lack of information or belief, that a 
trial was had on the merits, is not equivalent to the requisite affirmative allega- 
tion of collusion or fraud. There might be other reasons why a trial was not had 
on the merits, besides reasons based upon collusion or fraud. 

Quite aside from all this, however, there is an additional reason why the 
appellant cannot set up the defense of collusion. 

Under the insurance policy, the appellant agreed: “To investigate any claim 
for such damages and to negotiate settlement thereof as may be deemed 
expediently by the Company; to defend suits for such damages, even if ground- 
less, in the name and on belief of the Assured, unless and until the Company 
shall elect to effect settlement thereof.” 

[10] When suit was filed against the Brinkmans, their attorney sent a copy 
of the summons and the complaint to the appellant’s general attorney, with the 
request that the latter “handle the matter with Mr. Brinkman.” The appellant’s 
attorney returned the papers to the lawyer for the Brinkmans, stating that 
“the subject matter of the suit is specifically excluded from coverage under the 
terms of our policy.” The appellant cannot be heard to complain that the suit 
which it was invited to jteak was collusive. 

In Lamb v. Belt Casualty Co., 3 Cal.App.(2d) 624, 630, 631, 40 P.(2d) 31], 


314, involving a situation almost identical to the one here presented, the court said: 
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“In determining whether or not the appellant was bound to defend, its denial 
of liability and refusal to defend, based upon its own investigation of the facts in 
the case, are to be disregarded. The language of its contract must first be looked 
to, and next the allegations of the complaints in each action for damages against 
the insured. The complaints clearly allege damages resulting from an alleged 
negligent operation of the truck, and the policy in unmistakable language binds the 
insurer to defend every such action even though the same be groundless. * * * 

“The law is well settled that, where one is bound either by law or agreement 
to protect another from liability, he is bound by the result of a litigation to which 
such other ts a party, provided he had notice of the suit and an opportunity to con- 
trol and manage it. |Many cases cited.] The judgment recovered in such a case 
is the mode by which the insured proves to the insurer that the intrinsic character 
of the accident was such that he was liable for the consequences of it, and the 
judgment is conclusive evidence that the insured was liable, and to the extent of 
the amount of the judgment.” [Cases cited.] 

In the Lamb Case, supra, the Supreme Court of California denied an applica- 
tion to have the cause heard before it, after the opinion of the District Court of 
Appeal, from which we have just quoted, was handed down. 

Involving an identical clause in the policy and a refusal by the insurance com- 
pany to defend based on the identical ground of noncoverage, the case of American 
Liability Co. v. Remke, 34 Ohio App. 496, 171 N.E. 372, 373, is authority for the 
proposition that “having breached its contract,” the insurance company cannot be 
heard to claim even “that it is exempt from liability.” E 

We are not here going so far as the Remke Case. The appellant herein has 
been permitted to argue the question of its liability under the terms of the contract 
of insurance; but it cannot be permitted to raise the question of collusion in the 
obtaining of the state court judgment. 

For the foregoing reasons, the judgment of the court below is affirmed. 


BEAR FILM CO. v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Civ. 10482. 
District Court of Appeal, First District, Division 2, California. 
Sept. 15, 1937. 
71 Pacific Reporter (2d) 603. 
1. DEFENSE OF ACTION. 

Under liability policy which excluded employees whose regular duties 
involved use of an automobile from coverage but required insurer to defend 
suits in which assured was alleged to be liable, insurer, which employed counsel 
to defend assured in action against assured as principal and subsequently offered 
to negotiate settlement, although it denied liability on ground employee was in 
excluded class of policy and reserved rights thereunder, was not estopped to 
deny its liability under the policy on ground that motorist was an. “independent 
contractor” (Code Civ.Proc. § 1962, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2. INDEPENDENT CONTRACTOR. 

Under policy which limited liability of insurance carrier to that imposed by 
law upon assured and which contained negative expressions showing it did not 
cover acts of independent contractors, insurer was not liable to assured for 
amount paid by assured in settlement of claim against an independent contractor, 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Alameda County; Lincoln S. Church, Judge. 

Action by the Bear Film Company against the Indemnity Insurance Company 
ot North America. Judgment of nonsuit, and plaintiff appeals. 

Afthrmed. 

Robert E. Hatch, of San Francisco, for appellant. 

Charles V. Barfield, of San Francisco, for respondent. 

STURTEVANT, Justice. 

The plaintiff brought an action to recover on an insurance policy. After the 
plaintiff had introduced its evidence, the trial court granted a motion for a nonsuit. 
From the judgment entered the plaintiff has appealed. 

On the 28th day of May, 1933, the automobile being driven by M. D. Worth 
and two other automobiles collided on the highway between Watsonville and Santa 
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Cruz in Santa Cruz county. Three different occupants of one of the other auto- 
mobiles were injured. Three different actions were commenced to recover dam- 
ages. In each action the plaintiff named as defendants M. D. Worth, this plaintiff, 
as his principal, and several fictitious names as defendants. The three actions were 
afterwards set down for trial in the superior court at Santa Cruz, and one of said 
actions was almost completely tried when an agreement to settle was made. On 
October 16, 1934, the settlement was completed, and as we understand the record the 
three actions were dismissed. At the time of the settlement Mr. Albert A. Han- 
son, president of the plaintiff corporation, was present, was advised by Mr. Stan- 
ford Smith, the attorney appearing for the plaintiff, and, being advised as to the 
facts, drew his check in the sum of $1,500 in payment of the amount allotted against 
this plaintiff for the damages claimed in the three different actions. Thereafter, 
on the 4th day of June, 1936, the plaintiff commenced this action against the defend- 
ant as its insurance carrier to recover $1,500 and interest thereon, being the amount 
it had paid in the above-mentioned settlement. In the last-named action the insur- 
ance company answered and a trial was had before the trial court sitting with a 
jury. The plaintiff called one witness, Mr. A. A. Hansen. That witness was 
examined and cross-examined. From the testimony so given by the witness it 
appeared without contradiction that at the time of the accident M. D. Worth was 
an independent contractor. The motion for a nonsuit was based on the ground 
that the plaintiff had failed to offer any evidence showing or tending to show that 
this was a loss covered or contemplated by the terms or provisions of the policy 
of insurance issued by defendant to the plaintiff. In granting the motion the learned 
judge of the trial court stated: “In my judgment the plaintiff herein has failed 
to prove a sufticient case for the jury. Plaintiff's evidence shows that at the time 
of the accident in question, M. D. Worth, the driver of the automobile, was guilty 
of negligence and was liable for damages; therefore the only inference to be drawn 
from the evidence in this case was that Worth was an independent operator and 
that no legal liability was imposed by law upon the Bear Film Company, the plain- 
tiff in this action, and that the case is not covered by the policy in evidence because 
Worth, as I have stated, was an independent contractor, as the evidence in this 
case shows and was not the agent or servant of the plaintiff at the time of the acci- 
dent. Hence the defendant in this case is not liable under the policy in question.” 
That M. D. Worth, at the time of the accident, was an independent contractor, as 
held by the trial court, was under the facts clearly correct. Barton v. Studebaker 
Corp. of America, 46 Cal.App. 707, 189 P. 1025; Counihan v. Lufstufka Bros. & Co.,, 
118 Cal.App. 602, 5 P.(2d) 694. As we understand the plaintiff it does not contro: 
vert that legal proposition but earnestly contends the defendant is estopped in this 
action to make that defense. 


[1] An understanding df the estoppel theory requires a consideration of addi- 
tional facts. When the summonses in the Santa Cruz cases were served on the 
plaintiff, it immediately notified the defendant. The latter directed that the papers 
be sent to its office. That step was taken and the papers were put in the hands of 
Mr. Charles V. Barfield, the defendant’s attorney. He prepared answers and sent 
them to Mr. Stanford Smith, an attorney at law practicing at Santa Cruz. Mr. 
Smith was directed by Mr. Barfield to take charge of the litigation and present the 
defense of the Bear Film Company. At the same time the defendant caused its 
investigators to examine into the facts. On July 24, 1933, it mailed to the plaintiff 
a letter in which it stated that the policy in suit did not cover said actions because 
“Mr. Worth’s regular duties involved the use of an automobile and this class of 
employees is excluded from the coverage as provided by our policy.” However, in 
the same letter the defendant stated it would be pleased to negotiate a settlement in 
behalf of this plaintiff, but in making such offer it did not alter the rights of either 
party as expressed in the insurance in Santa Cruz, and as stated by Mr. 
Hansen on the last day of the trial, the defendants in the Santa Cruz 
actions obtained information that a_ settlement could be made. = Mr. 
Hansen and Mr. Smith conferred. Testifying in the instant case, Mr. Hansen 
stated they had tried to present as a defense the claim that M. D. Worth was an 
independent contractor and that in the conversation just mentioned between him and 
Mr. Smith the latter stated he was afraid the jury would find against them on that 
defense and therefore he advised Mr. Hansen to accept the offer of the plaintiffs in 
those cases and settle them. Thereupon Mr. Hansen drew his check in the sum of 
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$1,500 in favor of Wykoff, Gardiner & Parker, attorneys for the plaintiffs in the 
Santa Cruz actions. In this connection it should be noted that under date of October 
13, 1934, Mr. Barfield wrote the plaintiff, stating that a settlement could be made, 
that Mr. J. Hampton Hoge, the attorney for some of the other defendants, was 
favorable to a settlement, and that Mr. Barfield, would assist in negotiating a settle- 
ment. However, he closed the letter with a statement that the defendant reserved all 
of its rights under the policy. A copy of that letter was immediately sent to Mr. 
Harold Levin, this plaintiff’s attorney. 

In taking charge of the litigation, in employing Mr. Smith, and in all other 
respects regarding the handling of the case in Santa Cruz, whether the defendan 
was liable for damages to the plaintiffs in said actions it was bound to take the steps 
and do the things it did under the clear terms of its policy. Among other things 
that document provides: “And the Company also agrees as respects sections A, 
B, and E when covered to defend, in the name and on behalf of the Assured, all 
claims or suits for such injuries for which the Assured is, or is alleged to be, 
liable; to pay all costs and expenses incurred with the Company’s written consent; 
to pay all court costs taxed against the Assured in any such suit, including the 
premiums on attachment and/or appeal bonds required in any such proceedings; to 
pay all interest accruing upon that part of any judgment which is within the limits 
of the Company’s liability in any such suit, up to the date of the payment or tender 
to the judgment creditor, or his attorney of record, of the amount for which the 
Company is liable.” Giving due consideration to each and all of the foregoing 
facts, we think it is clear that no estoppel arose against the defendant. Code Civ. 
Proc. § 1962, subd. 3: 10 Cal.Jur., “Estoppel,” § 14. 

|2 ] As noted above, in defendant’s letter dated July 24, 1933, it stated in effect 
that the defendant was not liable for injuries caused by Mr. Worth whose regular 
duties involved the use of an automobile and that such class of employees was 
excluded from the coverage as provided in the policy. The defendant makes the 
same contention at this time. The point arises by reason of certain exclusion 
clauses. The plaintiff contends the contruction of such clauses by the defendant 
is not warranted by the authorities. In that connection it contends the language 
of the policy is broad and the exclusion clause did not exclude Worth as an 
employee and in any event did not exclude him as an agent. We need not pause 
to solve that problem. The plaintiff concedes that the liability assumed by the 
defendant was “ * * * by reason of the liability imposed by law upon assured arising 
out of such bodily injuries or death so resulting.” It does not claim that any 
liability would have been imposed on it for the negligence of an independent con- 
tractor. The policy contains no express provision covering such persons but, on 
the other hand, it contains certain negative expressions showing it did not cover the 
acts of independent contractors. 

The judgment appealed from is affirmed. 

We concur: Spence, Acting P. J.; Gray, Justice pro tem. 


AUTO MUT. INDEMNITY CO. v. CAMPBELL. No. 26262. 
Court of Appeals of Georgia, Division No. 2. Sept. 10, 1937. 
192 Southeastern Reporter 640. 
3. SUBSTITUTION, 


In action against motor carrier insurer for damages caused by motor vehicle, 
on policy issued under statute and rules of Public Service Commission, providing 
for insurance on motor vehicle described in policy and any motor vehicle substituted 
therefor, a policy indorsement substituting another vehicle, which had not yet 
become effective at times of damages sued for, was inadmissible in evidence (Laws 
1931, Ex.Sess., p. 99; Laws 1931, p. 199). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. SUBSTITUTION. 

In action against motor carrier insurer for damages caused by motor vehicle, 
whether vehicle which allegedly caused damage was being used in carrier’s business 
in place of vehicle named in policy was question to be decided by extraneous facts, 
without reference to policy indorsement that had not yet become effective (Laws 
1931, Ex.Sess., p. 99; Laws 1931, p. 199). 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 
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Error from City Court of Savannah; Alex R. MacDonell, Judge. 

Action by George Campbell against the Auto Mutual Indemnity Company. 
From a judgment for plaintiff, defendant brings error. 

Reversed. 

Frank Hooper, Jr., of Atlanta, and Hester & Clark, of Savannah, for plaintiff 
in error. 

O. E. Bright & Perry Brannen, of Savannah, for defendant in error. 

Syllabus Opinion by the Court. 

rune, Judge. 

2] 1. The defendant in a civil case is entitled to the opening and concluding 
siniman when he introduces no evidence, and a denial of this right is error 
requiring the grant of a new trial. Moore v. Carey, 116 Ga. 28(5), 42 S.E. 258; 
Newsome v. Harrell, 146 Ga. 139(2), 90 S.E. 855; Williamson v. Williamson, 
176 Ga. 510, 168 S.E. 256; Widincamp v. Widincamp, 135 Ga. 644-646, 70 S.E. 566: 
s helps v. Thurman, 74 Ga. 837(a); Chapman vy, Atlanta & West Point R., 
Ga. 547(a); Willett Seed Co. v. Kirkeby-Gundestrup Seed Co., 145 Ga. 559, 89 
S.E. 486. This is true even though plaintiff calls the defendant to the stand’ for 
the purpose of examination, and the defendant, while on the stand, is interrogated 
by defendant's attorney. Martin v. Martin, 180 Ga. 782, 180 S.E. 851; Cable Piano 
Co. v. Parantha, 118 Ga. 913, 45 S.E. 787, distinguishable. There is no obligation 
ou the defendant, nor reason for one, to announce his intention not to introduce 
evidence before the plaintiff closes his evidence. 

[3, 4] 2. Where an insurance policy is issued to a motor carrier under the 
motor carrier act of 1931 (Laws 1931, Ex.Sess., p. 99), or the motor common 
cafriers act of 1931 (Laws 1931, p. 199), and the rules of the Public Service 
Commission, providing for insurance on a motor vehicle described in the policy 
and any motor vehicle substituted eres an indorsement on the policy substitut- 
ing another vehicle, to take effect at a date in the future subsequently to the injury 
sued for, was irrelevant and immaterial to the issues in this case and should not 
have been admitted in evidence. The question whether the vehicle which it is 
alleged caused the damage was being used in the business of the carrier in the 
place of the one named in the policy was a question to be decided by the extraneous 
facts in the case, without reference tp the indorsement. 

[5] 3. The court did not commit error in referring to the person alleged to 
have been driving the truck which it is alleged caused the damages sued for as 
“the defendant,” neither the driver nor the partnership for which he worked being 
parties defendant to the case, when it was explained to the jury that he meant the 
driver when he said the defendant. However, it would have been more accurate, 
and preferable, to have referred to the various parties in such a way as to avoid 
all reasonable possibility of misunderstanding or confusion. 

The court erred in overruling the motion for new trial for the reason stated 
in the first headnote. 

Judgment reversed. 

Stephens, P. J., and Sutton, J., concur. 

GENERAL EXCHANGE INS. CORPORATION v. CARP et al. 
No. 1743. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1937. 
176 Southern Reporter 145. 
1. ASSIGNMENT. 


Where insured’s automobile was damaged to extent of $196.50 in accident, and 
insurer paid insured $196.50 less $50 deduction authorized by policy, and received 
assignment of claim, assignment was to extent of $196.50 rather than $146.50. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Appeal from City Court of Bogalusa; A. J. Jones, Judge. 

Action by the General Exchange Insurance Corporation against Willie Carp 
and another. From a judgment in favor of the defendants, plaintiff appeals. 

Affirmed. 

Talley & Richardson, of Bogalusa, for appellant. 

Guy B. Rich, of Bogalusa, for appellees. 

Dore, Judge. 

As a result of the collision of a car driven by defendant Carp, with a car 
belonging to D. K. Pittman, the plaintiff as the insurer of Pittman paid him damages 
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to the car in the sum of $146.50, whereupon Pittman subrogated the plaintiff insur- 
ance company to all his rights against Carp and against Carp’s insurer on account 
of the accident. The plaintiff sues for the sum of $196.50, the total damage to 
the Pittman car, which amount was paid by plaintiff less $50, a deduction allowed 
in the policy. Plaintiff’s demands were rejected by the city judge, and plaintiff 
prosecutes this appeal. 

We have carefully considered the record and the written reasons of the trial 
judge, and we cannot say that his judgment is erroneous. He has correctly 
stated the facts and applied the law, and for that reason we adopt his judgment 
as our own: 

“The collision which prompted this litigation occurred at the intersection 
of Richmond Street and Mississippi Avenue in the city of Bogalusa, on March 
27th, 1936, about the hour of 7:00 A. M. The facts are not in dispute, having 
been submitted in the way of statements of the drivers of each car and a map, 
or diagram, which was prepared by counsel representing the parties litigant and 
which admits the facts thereon set forth. Richmond Street, just south of the 
intersection, is bordered on each side with trees; a house sits on the east side 
of Richmond at its intersection with Mississippi, fronting on Mississippi Avenue. 
Richmond Street is used by out of town traffic as the through highway. Stop 
signs are on each side of Mississippi; both Richmond Street and Mississippi 
Avenue are paved, the former is sixty (60) feet wide, the latter one hundred 
(100) feet wide. Mississippi Avenue bounds the high school grounds on the 
south; Richmond street bounds the high school grounds on the east. 

“Louis Pittman, driving a 1935 Model Ford Sedan, property of D. K. Pittman, 
plaintiff's assignor, was proceeding north on Richmond Street. As he passed 
over the crest of the hill just north of the house of Dick Murray, which resi- 
dence is some one hundred (100) yards south of the intersection, he reduced his 
speed to about twenty-five (25) miles per hour. As he approached the intersec- 
tion he saw the car driven by Carp traveling west on Mississippi Avenue, and, 
also, approaching the intersection. Pittman blew his horn and proceeded into 
the intersection, to his right of the center line of the pavement, at a rate of speed 
between twenty-five (25) and thirty (30) miles per hour. The Carp car was 
about the middle of Mississippi Avenue and traveling at a rate of speed between 
fifteen (15) and twenty (20) miles per hour. Carp was rolling down a glass 
in his machine and neither saw nor heard the Pittman car until the moment of 
the impact. The bumper of the Carp car struck the right, rear fender of the 
Pittman car, causing it to turn over some thirty (30) feet west on Richmond 
Street from the point where the cars collided. 

[1] “It is agreed that the Pittman car was damaged to the extent of $196.50. 
It is urged by counsel for defendants that, if liable at all they should only be 
liable to the extent of $146.50. The Court is of the opinion that this is a valid 
assignment and that the contention of counsel for defendants is without merit, 
but finds it unnecessary to go into this question because of the conclusions 
reached. 

“It appears that both motorists were guilty of violating the speed limit at this 
particular point. Section 2, Ordinance No. 265. 


[2, 3] “It is conceded by counsel for defendants William Carp and The 
Massachusetts Bonding and Insurance Company that Carp was negligent in that 
he did not look where he was going and in that he drove into a right of way 
street in violation of a City Ordinance. Counsel brings up the point that the 
stop signs on Mississippi Avenue were erected unofficially and only as a caution 
to motorists. This is true but the fact that these signs were not officially erected 
does not take away from the motorist the duty of keeping a lookout. Certainly 
defendant Carp was negligent because one driving an automobile on the streets 
of a city is required to keep a constant lookout ahead and is chargeable with 
seeing what he should have seen by keeping a proper lookout. Catalano vy. 
Pritchard, 19 La.App. 262, 140 So. 100. 


“The position taken by counsel for the defendants is that Pittman, driver of 
the car of plaintiff's assignor, saw the Carp car in ample time to avoid a collision, 
increased his speed and proceeded into the intersection directly in the path of 
the oncoming car, was negligent in so doing, and that plaintiff should be barred 
from recovery because of this contributory negligence. 

[4-9] “The fact that a motorist is favored at an intersection with the right 
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of way does not relieve him from all duty and responsibility. Mis duty to look 
ahead never ceases. And when looking, if he observes a danger that is open and 
obvious and such danger that a reasonably prudent person observing te danger 
would avoid it, the duty is placed on him of taking the steps available to him of 
avoiding same. The right of way did not relieve Pittman of the necessity of 
exercising caution. Salamina v. National Hosiery Mills et al. (La.App.) 164 So. 
146; Franz v. Shushan, 14 La.App. 465, 131 So. 591; Bagert v. Maestri et al., 18 
La.App. 94, 131 So. 863. From the speed of the respective cars, it is apparent 
that the Carp car was near the intersection as it was observed, even to the 
extent of gauging its speed, by Pittman. The proximity of the Carp car, the 
speed it was making, and the fact that it proceeded at the same rate of speed 
after Pittman sounded his horn should have caused him to sound his horn again, 
to stop, or at least to deviate from his course enough to avoid being struck 
by the oncoming car. All of these courses were open to him, but he failed 
to avail himself of either of them. He observed the proximity and speed 
of the Carp car, and the distance of defendant Carp’s car from the intersection 
was so short that a prudent and careful driver should have known of the 
danger of attempting to negotiate the intersection in the path of this danger. 
The fact that Pittman was on the right of way street did not justify him 
in proceeding from his point of security into a position that was obviously 
dangerous. One is not justified in forcing his position on the right of way 
street, and, when he tries to beat the car on the less favored street across 
the intersection and fails, it cannot be said that he is not negligent. The court 
is of the opinion that Pittman could have prevented the collision by the exercise 
of reasonable diligence, that he was guilty of negligence in not exercising same, 
and that his negligence directly and proximately contributed to the cause of the 
collision. 

[10-12]. “Counsel for’ plaintiff contends that this is a case for the application 
of the doctrine of the last clear chance. The theory of this doctrine is that the 
negligence of plaintiff should not bar him from recovery in those cases where 
the defendant might, by the exercise of reasonable prudence, have avoided the 
consequences of the negligence of plaintiff. The doctrine is not invoked in those 
cases where there was concurrent negligence or where the injured party’s negli- 
gence continued up to the very moment of the injury and where the exercise 
of reasonable diligence and prudence would have warned him of the danger and 
enabled him to escape by his own act. Jordan v. Katz & Besthoff, 15 La.App. 
500, 132 So. 380, 381; Bayer v. Whitley, 18 La.App. 443, 138 So. 702; Harrison 
v. Louisiana Western Railroad Co., 132 La. 761, 61 So. 782; Castile v. O’Keefe, 


128 La. 479, 70 So. 481; Babbitt on Motor Vehicle Law (4th Ed.) pages 1068, 
et seq. In the Jordan Case, supra, the court said: ‘As we understand it, the doctrine 


can only apply where the fault of the plaintiff has become an accomplished fact, 
but where it has ceased activity, and where the commission of the fault has 


already placed him in a position of danger from which he is unable to extricate 
himself, and the predicament in which he has placed himself through his own 
fault was seen by the defendant, or should have been seen by him, in time to 
avoid the injury; but we understand that, where the fault of the plaintiff is a 
continuing fault, the doctrine cannot be successfully invoked.’ Both the Jordan 
Case and the Harrison Case, supra, quote with approval: ‘This so-called exception 
to the rule of contributory negligence (i. e., the doctrine of “last clear chance”) 
will not be extended to cases where the plaintiff’s own negligence extended up 


to and actually contributed to the injury. To warrant its application there must 

have been some new breach of duty on the part of the defendant subsequent to 
eae . : 

the plaintiff's negligence.” A. & E. E. of L. Suppl. vol. 2, page 64, notes 4 and 


5. The court is of the opinion that the negligence of Pittman continued up to 
the very moment of the collision and contributed to the injury, and that the doctrine 
of the last clear chance is, therefore, not applicable. 


[13] “If we were permitted to apply the doctrine of comparative negligence 
and weigh the negligence of defendant Carp, with that of the driver of the Pittman 
car, we would have no hesitancy in reaching the conclusion that the negligence 
of the driver of the Pittman car was not as gross as that of Carp. But the 
doctrine of comparative negligence does not prevail in this state, but the rule is 


that, regardless of the extent of defendant’s negligence, plaintiff cannot recover 
if his own negligence was to some extent the proximate cause of the accident. 
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Belle Alliance Co., Ltd. v. Texas & P. R. Co.,'125 La. 777, 51 So. 846, 19 Ann.Cas. 
1143.” 
Judgment affirmed. 


BERRY et al. v. TRAVELERS’ INS. CO. et al. No. 12. 
Court of Errors and Appeals of New Jersey. Sept. 22, 1937. 
194 Atlantic Reporter 72. 
1. PERMISSION. 


In action on automobile liability policy, allegations that plaintiff was injured 
by truck owned by named assured and operated by another, and that policy gave 
right to any person injured through negligent operation of truck to sue on judg- 
ment recovered against operator of truck if such operator was insolvent, did not 
show that operator of truck was within coverage of policy requiring that, for 
operator other than named assured to be covered, his use of automobile must 
be “pleasure and business” or “commercial” as defined in policy, and with permis- 
sion of named assured. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. GARAGE EXCEPTION. 

An automobile liability policy issued to dairy company as named assured, that 
policy should cover permissive use of automobile for “pleasure and business” 
or “commercial” purposes as defined in policy, but not use by operator of auto- 
mobile repair shop, garage, sales agency, or service station, precluded recovery from 
insurers for injuries sustained when truck was being driven by garageman to 
garage to inspect and possibly repair it, notwithstanding that garageman was also 
carrying ice cream from dairy to deliver to his sister. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. OMNIBUS COVERAGE. 

In action on automobile liability policy issued to dairy company, for injuries 
sustained while dairy’s truck was being driven by garageman, judgment in previous 
suit brought against dairy, wherein insurers acted on dairy’s behalf, that dairy 
was not liable as principal for garageman’s negligence, was res judicata on 
issues of garageman’s agency for and employment by dairy, but not as respects 
insurers’ lability under policy for garageman’s independent acts. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

4, \GENCY. 

An automobile liability insurer is not liable for nijuries suffered because of 
negligent operation of automobile, on theory that operator was agent of named 
assured, unless named assured is liable as principal. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1, Construing the terms of a policy of indemnification, held, the word “assured” 
does not extend to any person who operates an automobile repair shop or public 
garage when the loss sued upon arises out of such operation. 

2. When A, suing B and C for damages arising from the negligent operation 
of a truck owned by B and operated by C, is subjected to a verdict against him 
as to B and obtains a verdict against C, B being represented and defended at 
the trial by its insurer and C being represented and defended by another, the ques- 
tions of the agency of B by C is res adjudicata against A in a subsequent suit by 
A to recover the judgment against C from B’s insurer, 

Appeal from Supreme Court. 

Action by Bernice Berry and William Berry, her husband, against the Trav- 
elers’ Insurance Company and the Travelers’ Indemnity Company. From a judg- 


ment for defendants entered in the Supreme Court following the striking of the 
complaint, plaintiffs appeal. 


Affirmed. 

John A, Laird and Harry Cohn, both of Newark, for appellants, 

Walter F. Waldau and Lindabury, Depue & Faulks, all of Newark, for respond- 
ents. 


Cask, Justice. : 
The complaint contains two counts; the first for physical injuries suffered 
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by the wife, and the second for incidental expenses incurred by the husband. A 
brief recital of the first count will sufficiently reflect the pleading. 

The first count of the complaint alleges that Mrs. Berry was injured by a 
truck owned by Abbott’s Dairies, Incorporated, and operated by Edward A. Mon- 
covage; that the injuries were caused by the negligent operation of the truck; 
that previous thereto Abbott’s Dairies, Incorporated, procured a policy from the 
defendant companies insuring the Abbott’s company against liability arising out 
of the maintenance and operation of the truck, and that the policy provided that 
—to quote the pleading—“any person injured through the negligent operation of 
the said automobile truck had the right to institute a suit on any judgment recov- 
ered against the operator of the same in the event that the said operator by reason 
of his insolvency failed to make payment of said judgment”; that thereafer plain- 
iffs instituted against the Abbott's company and Moncovage, alleging that 
Mrs. Berry’s injuries were susained as a result of the aforesaid negligent operation 
of the truck; that at the trial Mrs. Berry recovered a judgment against Moncovage 
for $1,000; that execution was issued and returned unsatisfied by reason of the 
insolvency of Moncovage; and that thereupon the present action was instituted 
for the recovery from the insurance companies of the judgment against Mon- 
covage. 

The actual wording of the policy in respect to the alleged coverage in favor 
of Moncovage is as follows: “The unqualified word ‘Assured’ wherever used in 
Coverages A and B and in other parts of this Policy when applicable to these Cov- 
erages, includes not only the named Assured but also any other person or organiza- 
tion while legally using the automobile, including also any other person or organiza- 
tion legally responsible for the use thereof, provided the disclosed and actual 
use of the automobile is ‘Pleasure and Business’ or ‘Commercial,’ each as defined 
herein, and further provided that such use is with the permission of the named 
Assured who, if an individual, may give such permission through. an adult member 
of his household other than a chauffeur or domestic servant. The provisions of 
this paragraph shall not apply, however, to any person or organization, or employee 
thereof, operating an automobile repair shop, public garage, sales agency or 
service station and arising out of the operation thereof.” 

[1] It will be observed that the coverage is by no means so broad as is 
alleged in the complaint, and that the wording of the complaint does not constitute 
Moncovage an insured under the policy provision. Affirmance might be made to 
rest upon the feature alone; but the uncontradicted proofs pro and con, submit- 
ted on the motion to strike the complaint, give added support. 

Appellants’ brief admits as follows: “At this trial (viz., in the damage suit 
of Berry v. Abbott's Dairies, Incorporated and Moncovage), the testimony given 
indicates that Moncovage was in the garage business and at the time of the acci- 
dent in question, was taking the Abbott’s Dairies’ truck ‘to his garage for the 
purpose of there inspecting it and possibly repairing it and the direction of a 
verdict in favor of Abbott’s Dairies came about as the result of a failure to show 
that Moncovage was the agent or servant of Abbott’s Dairies at the time and 
place of the accident so as to make that corporation responsible for his negligence.” 
Another fact, stated in the terms of the inference most favorable to the appellants, 
is that Moncovage, in taking the truck to his garage for the purpose of inspection 
and repair, carried on it a package of .ice cream from the Abbott's Dairies for 
delivery to Moncovage’s sister, who conducted a confectionery store next to the 
garage. The very thin state of case leaves much to be desired in the way of 
a complete record; but counsel tacitly accept as correct, and therefore we expressly 
do, the statement of Judge Porter, sitting on the motion to strike, that: “The said 
insurance companies defended the action on behalf of their insured. Moncovage 
was defended by other counsel. At the close of that trial the Court directed a 
verdict in favor of Abbott’s Dairies, Inc. It is said here, and not disputed, that 
the ground for such ruling was that the testimony showed that Moncovage was 
a garage and auomobile repair man and not an agent or servant of the Abbott's 
Dairies, Inc.” 

[2] Appellants present three points. The first of these is that the insured 
vehicle was being used “commercially” at the time of the accident and that 
therefore Moncovage was covered by the terms of the policy. The factual ref- 
erence is to the package of ice cream which was on the truck. Whether or not the 
vehicle was being used “commercially,” it was being used by a person operating an 
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automobile repair shop and the use arose out of that operation. By the express 
terms of the policy coverage was excluded. 

It is next said that the exclusion clause of the policy to which we have just 
referred does not eliminate coverage. We think that, subject to the exception 
of agency mentioned in the next paragraph, the elimination is too plain to justify 
argument. Asnis v. Bankers’ Indemnity Insurance Company, 110 N.J.Law 134, 164 
A. 307, cited by appellants, is not pertinent. The policy language there considered 
is quite different from. that of the policy now under review. We construe the 
language in the policy now before us to mean that the broad application of the 
word “assured” shall not extend to any person Who operates an automobile repair 
shop, public garage, sales agency, or service station when the loss arises out of 
such operation. 

(3, 4] Next it is said that the doctrine of res adjudicata is not applicable to 
the present case, and that therefore the judgment in Berry v. Abbott’s Dairies, Inc., 
and Moncovage settles nothing against the plaintiffs in the present suit. There 
are two aspects which Moncovage bears in the action. One is that of an operating 
garageman, as to which we think that the doctrine of res adjudicata does not 
apply but upon which, for the reasons given above, we consider that there is no 
liability against the defendants. The other is that of agent of Abbott’s Dairies 
in transporting a shipment of ice cream. Upon the questions of agency and 
employment the judgment in Berry v. Abbott’s Dairies and Moncovage is res 
adjudicata. These defendants were sued jointly for ownership and negligent 
operation. Judgment against plaintiffs went in favor of Abbott’s and for plaintiffs 
as against Moncovage. Nothing can be read more clearly from that determination 
than that Moncovage was operating the truck and that his operation was not for 
or on behalf of Abbott’s. On that point the judgment is res adjudicata not only 
in favor of Abbott’s but also in favor of Abbott’s insurers, who were present 
and acting for their principal. Liability on this phase of the case as against 
the insurers assumes liability as against the named insured. The insurer is not 
liable on the theory of principal and agent unless the principal is liable. The 
liability of the insurer in such case grows out of the liability of the insured. The 
Berrys may not be heard to assert that which in the damage suit was decided against 
them. Petersen v. Preferred Accident Insurance Co., 114 N.J.Law 180, 176 A. 897. 

The judgment below will be affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Dear, Wells, Wolfskeil, Rafferty, 
end Cole—14. 

For reversal: None. 


SMITH v. PHCENIX INDEMNITY CO. 
Supreme Court of New Jersey, Bergen County. Oct. 2, 1937. 
194 Atlantic Reporter 170. 


1. LIMITATION OF LIABILITY. 

Where husband and wife, in action against insured defended by automobile 
liability insurer, recovered judgments on general verdicts of $8,000 and $12,000 
respectively, and wife subsequently received $10,000 on her judgment, but execu- 
tion was returned unsatisfied on husband’s judgment and husband sued insurer 
directly thereon, court would not attempt to allocate part of husband’s general 
verdict to count in husband’s petition that alleged damages consequent to injuries 
to wife, so as to relieve insurer from obligation entirely or even to extent of 
such part under policy provision limiting insurer’s liability to $10,000 for “all 
claims arising out of bodily injuries to” each person (N.J.St.Annual 1931, § 
99—We). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

3. WAIVER. 

Where automobile liability insurer controlled defense in suit by husband 
and wife against insured, its failure to try to prevent husband from claiming or 
proving damages consequent to bodily injuries to wife, as for loss of con- 
sortium and medical expenses, or to request separate verdicts on separate items 
ot damage, constituted waiver of policy provision restricting insurer’s liability 
for bodily injuries to each person to $10,000, in that insurer was estopped from 
relying on $10,000 payment on wife’s judgment as defense to husband’s claim 
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on his judgment, on theory that husband’s judgment partially represented injur- 
ies to wife (N.J.St.Annual 1931, § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Action by Charles W. Smith against the Phoenix Indemnity Company, 
wherein defendant pleaded former judgment and cause was submitted to court 
without a jury for determination. 

Judgment for plaintiff. 

Charles Schmidt and James A, Major, both of Hackensack, for plaintiff. 

Edwards, Smith & Dawson, of Jersey City (Raymond Dawson, and Allen C. 
Mathias, both of Jersey City, of @unsel), for defendant. 

CarFFrey, Supreme Court Commissioner. 

This is an action by Charles W. Smith (hereinafter referred to as plaintiff) 
against the Phoenix Indemnity Company (hereinafter designated as defendant), 
based upon chapter 153 of the Laws of 1924 (Comp.St.Supp. 1924, § 99—90e) as 
amended by P.L. 1931, p. 490, c. 194 (N.J.St.Annual 1931, § 99—90e), which pro- 
vides generally for the right of action against the insurance carrier. 

The primary suit (hereinafter referred to as former suit) was instituted in 
the Bergen county circuit court, and in that action Charles W. Smith and Grace 
Lee Smith (his wife) sued Jean Storms. The automobile of Jean Storms was 
insured for public liability and property damage by the present defendant com- 
pany. Grace Lee Smith was a passenger in her husband’s automobile. 

In the former suit the present plaintiff, Charles W. Smith, pleaded, by way 
of count 1, an allegation with respect to the damage to his automobile and in 
count 2, a_claim for personal injuries, medical expenses, and damage to his 
clothing. Count 4 asks for damages for medical attention accorded to his wife, 
loss of consortium, and damage to her clothing. Grace Lee Smith asked for 
damages for personal injuries. The defendant, Jean Storms, joined issue on these 
allegations. The jury rendered a verdict in favor of Charles W. Smith and Grace 
Lee Smith against Jean Storms in the sum of $8,000 and $12,000 respectively, 
and on February 15, 1934, judgment was entered accordingly. After entry oi 
judgment, the defendant obtained a rule to show cause with respect to both 
amounts and assigned the following reasons for the setting aside of the verdict: 
(1) The verdict rendered by the jury was excessive. (2) The verdict rendered 
by the jury was contrary to weight of the evidence. (3) The verdict rendered 
by the jury was contrary to law. (4) The verdict rendered by the jury was 
contrary to the charge of the court. 

This rule was discharged and no appeal taken. 

The same counsel now appearing in the instant case represented the plain- 
tiffs and defendant respectively in the former suit. 

On the 24th day of April, 1934, there was a satisfaction of Grace Lee »mith’s 
judgment, in the sum of $10,000, a copy of which satisfaction reads as follows: 
“To the Clerk of Bergen County Circuit Court: 

“Whereas, Grace Lee Smith, heretofore to wit, on the 15th day of February, 
1934, obtained final judgment in the Bergen County Circuit Court against Jean 
Storms, for Twelve Thousand ($12,000.00) Dollars, and Seventy Two Dollars and 
ninety-four cents ($72.94) costs as by the record thereof may appear; and 

“Whereas, Grace Lee Smith has received in partial payment of said judg- 
ment the sum of Ten Thousand ($10,000.00) Dollars, and One Hundred Ninety- 
three ($193.00) Dollars costs and interest to April 18, 1934; 

“This is, therefore an acknowledgement of the receipt of said partial pay- 
ment of the judgment aforesaid in the amount of Ten Thousand ($10,000.00) 
Dollars and One Hundred Ninety-Three ($193.00) Dollars and interest. 

“The balance due on this judgment is Two Thousand ($2,000.00) Dollars, 
together with interest. 

“It is further acknowledged and understood that the acceptance of the par- 
tial payment aforesaid will in no wise affect or impair the judgment of record 
in favor of Charles Smith against Jean Storms, which judgment remains 


unsatisfied in the amount of Eight Thousand ($8,000.00) Dollars, together with 
interest. 


“In witness whereof, Grace Lee Smith and Charles Schmidt, attorney of 
record of said Grace Lee Smith, have hereunto set their hands and affixed their 
seals the 24th day of April, in the year one thousand nine hundred and thirty- 
four. 
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“Grace Lee Smith [L. S.] 
“Charles Schmidt iL. S.) 
“Attorney of Record of Grace 
Lee Smith. 
“Signed, sealed and delivered in the presence of 
“Paul A. Vivers 
“State of New Jersey 

“County of Bergen 
ss. 

“Be it remembered, That on this 24th day of April, 1934, before me, An 
Attorney at Law of New Jersey, personally appeared Grace Lee Smith, and 
Charles Schmidt, attorney of record of said Grace Lee Smith, who I am satisfied 
are the persons named in and who executed the foregoing instrument, and I 
having first made known to them the contents thereof, they did acknowledge 
that they signed, sealed and delivered the same as their voluntary act and deed, 
for the uses and purposes therein expressed. 

“Paul A. Vivers 
“Atty.-at Law of N. J. 

Indorsed: 

“Rec’d in Bergen Co. 

“Clerk’s Office 

“Court Division 

“Apr 26, 1934 10:47 A. M.” 

Thereafter the present suit was instituted on the failure of the defendant 
insurance carrier to make payment of the judgment of Charles W. Smith which 
ke obtained against Jean Storms as aforesaid. Execution on said judgment had 
been previously issued and returned unsatisfied. 

In the case at bar the complaint against the present defendant, Phcenix 
Indemnity Company, pleads the former judgment and makes the insurance pol- 
icy issued by the Phoenix Indemnity Company to Jean Storms a part of the com- 
plaint. The following excerpt of said policy (and the pertinent parts which the 
plaintiff relies on) is found in paragraph 1 of section I, which reads as follows: 
“1. Bodily injuries. To pay, within the limits specified in Statement 3, the loss 
from the liability imposed by law upon the Assured for damages (including 
consequential damages) on account of bodily injuries, including death resulting 
at any time therefrom, suffered or alleged to have been suffered by any person 
cr persons as a result of such accidents”; and in paragraphs 1 to 4 (inclusive) of 
section III, which reads as follows: 

“1. Named Assured Jean Storms 

“Address 815 Linden Ave, Ridgefield, New Jersey 

“The named Assured is An Individual. 

“The named Assured’s occupation or business is Restaurant Proprietor 

“2. The Policy period shall be from October 17th, 1931 to October 17th, 1932 
at twelve and one minute o’clock A. M., Standard time at the named Assured’s 
address as to each of said dates. 

“3. The Company's liability, as respects each automobile covered hereby, 
shall be limited: 

“(a). Under Agreement 1, to Ten Thousand Dollars ($10,000.) for all claims 
arising out of bodily injuries to or the death of one person from any one acci- 
dent and, subject to that limit for each person, the Company’s total liability for 
all claims arising out of bodily injuries to or the death of more than one person 
irom any one accident is limited to Twenty Thousand Dollars ($20,000.). 

“(b) Under Agreement 2, to Five Thousand Dollars ($5,000.) as respects 
any one accident. 

“Regardless of the foregoing limits the Company will pay as provided in 
Agreement 4. 

“4. The full detailed description of each automobile to be covered by this 
Policy, the coverage hereunder as respects Agreement 2, and the premiums for 
all kinds of insurance effective, are as follows: 





178 The Insurance Law Journal, Vol. 90 [Jan., 19 


Description of Automobiles Automobile Automobile Automobile 
No. 1 No. 2 No. 3 
Trade name of Automobile Buick 
Year and Model of Car 
(Number or Letter) 1930 57 
Type of Body (If truck, state load capacity) Sedan 
Number of Cylinders 
Serial Number of Automobile 2450616 
Serial Number of Motor 2611445 
List Price (Chassis and: Body) 
Date of original purchase & whether 
purchased new or second hand by named 
Assured. 


“Agreement 2 shall be effective as respects such automobile only in the 
event that the premium therefor is specifically entered in the proper Division pro- 
vided below for such Agreement and for such automobile. 


Kinds of Insurance Premium for Premium for Premium for Total 
Automobile Automobile Automobile Premium 


No. 1 No. 2 No. 3 
Division for Agreement 1 
—Bodily Injuries $49.68 $49.68 
Division for Agreement 2 
—Property damage 13.50 13.50 
i Total Premium $63.18” 


The present case was submitted to this court (without a jury) for deter- 
nunation and for the purpose of a full inquiry. Counsel representing the respec- 
tive parties to this present action have stipulated the use of the entire record, 
rules, and proceedings in the former suit of Charles W. Smith and Grace Lee 
Smith against Jean Storms. 

[1] The defendant in the instant case contends that because of the settle- 
ment to Grace Lee Smith in the sum of $10,000, it is relieved of its obligation 
with respect to both plaintiffs, because included in Charles W. Smith’s claim are 
consequential damages, represented by medical expenses, hospital bills, loss of 
consortium, and other expenses arising or flowing from the injuries to Grace Lee 
Smith. To accept this interpretation at this time, in my judgment, would be doing 
violence to the express language of paragraph 3 of section III (supra) of the 
insurance policy. Counsel has not submitted any law in justification of that con- 
tention. The case of Sullivan v. Aetna Casualty & Surety Company, 115 N.J. 
Law, 253, 179 A. 32, does not support the defendant’s argument. 

The present issue presents difficulties well recognized by counsel, as indi- 
cated by the following colloquy : 

“The Court: That is what the Court said when there was an attempt made 
to start more than one suit. 

“My difficulty, as I see it—what am I supposed to do, take the record in the 
case and try to work out from the record these various portions, and deduct 
from Smith’s judgment those which are represented and should: be, you say, 
considered as part of Mrs. Smith’s judgment, because the pain and suffering, 
the consortium, the medical bills and the hospital bills are incidents to her 
action? 

“Mr. Dawson: Well, I don’t say you should do it. I doubt that you can do 
it. I say all those items have never been fixed in a way that you can apportion 
them to this policy. 

“The Court: Well, then,— 


“Mr. Major: Judge Caffrey, may I interpose at this moment and ask Mr. 
Dawson if his contention is that the insurance company is not liable at all, or 
lable only pro tanto? 


“Mr. Dawson: Well, I have always said, and I said to Mr. Schmidt right 
away, that here was a situation where he must be entitled to something, and I 
thought we might sit down and work it out in some way. I think that there are 
some — that are covered by this policy, for instance, his personal injury, 
certainly. 
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“The Court: You say I could not take the record, which is probably true. 
Then how would we go about ascertaining the precise amount that Mr. Smith 
would be entitled to? 

“Mr. Dawson: I do not see how you can do it. 

“The Court: And suppose that we went to a jury trial on that, would not 
we encounter this difficulty, taking the steps chronologically in a suit such as 
this against the insurance policy, under the Statute? We would have a new 
party, would we not, because the insurance company, while liable under the 
Statute, is only liable in the event of insolvency on the part of the— 

“Mr. Dawson: The assured. 

“The Court: —of the assured. If we went to trial we would be suing an 
insurance company, and we would take testimony with respect to the injury sus- 
tained by Smith, would we not? 

“Now, the difficulty, as I see it, with respect to that, is this: What juris- 
diction in law, either by the act of negligence or the construction of the policy— 
what right would I have to do that, even with a jury trial? 

“Mr. Dawson: Well, I don’t think you could, or would have a right to do it. 

“The Court: Then what solution would you offer for me to arrive at it, 
assuming you were putting it to me to decide without a jury, on the record? 

“Mr. Dawson: Well, Judge, honestly, you are putting it to me—it embar- 
rases me to answer. But I try to be fair in these things, and I have thought all 
the time, and Mr. Mathias and I have talked it over, that there ought to be 
something done some way about this thing, and I thought that probably it 
could be worked out some way. I don’t know. Mr. Schmidt has said, ‘I want 
my eight’, and I say, ‘There is no way under Heaven how you can get your 
eight’, and I say that now, there is no way. 

“The Court: He has his eight, so far as the record is concerned. 

“Mr. Dawson: He has got it, but he has not got the money.” 

[2] In the former suit (by Charles W. Smith and Grace Lee Smith against 
Jean Storms) the jury rendered a general verdict in favor of each of the plain- 
tiffs, as hereinbefore indicated. My understanding of the rule is that, if there 
is evidence to support a general verdict, it will not be disturbed, even if there 
was included in the general verdict some elements of damage which could have 
been excluded upon proper objection. There was no defect, imperfection, or 
omission in this complaint, either in form or substance, which could have been 
objected to upon demurrer, and, following an old principle of pleading, any 
other defect or omission is cured by the verdict. 1 Saunders 228 (note 1). Coun- 
sel for the present defendant could (at the trial of Charles W. Smith and Grace 
Lee Smith against Jean Storms) have specifically submitted requests to the 
court for the consideration of the jury, so that verdicts on the distinct counts 
set forth in the complaint would have been rendered. This was not done by 
counsel. This would have given us specifically—in dollars and cents—the ele- 
ments of damage that the jury considered as proved. : 

I can see no lawful method which will permit me to dissect the verdict, 
much less disregard the judgment of Charles W. Smith in its entirety. 

[3] At the time of the trial of Charles W. Smith and Grace Lee Smith, the 
insurance carrier, from an examination of the complaint, could have readily seen 
the demands of the present plaintiff as set forth in this complaint. The present 
defendant under the terms of its policy had entire control over the defense in 
the former suit (of Charles W. Smith and Grace Lee Smith against Jean 
Storms) and was put under a duty to make inquiry which would lead to the 
knowledge of the requisite facts. Nothing was done to limit the plaintiff or to 
restrict the proof concerning his claim for damage. The defendant, by its said 
conduct, cannot now complain of this, and under the circumstances the same 
constitutes a waiver and operates as an estoppel. Cook v. Preferred Accident 
Insurance Co., 114 N.J.Law 141, 176 A. 178 (cited with ors in O’Dowd v. 
U. S. Fidelity & Guaranty Co., 117 N.J.Law, 444, 189 A. 97). These cases are 
not directly in point, but by analogy the principle set forth would apply. See 
also, Malley v. American Indemnity Corp., 297 Pa. 216, 146 A. 571, 81 A.L.R. 
at page 1324 et seq. 

Judgment will be entered in favor of the plaintiff, Charles W. Smith, and 
against the defendant, Phoenix Indemnity Company, in the sum of $8,000, with 
interest from February 15, 1934, and costs. 

Postea in accordance with this determination may be submitted to the court. 
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McCABE v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, 
OF LONDON, ENGLAND. No. 31. 
Supreme Court of North Carolina. Sept. 22, 1937. 
192 Southeastern Reporter 687. 
DEFENSE OF ACTION. 

Insurer, which prepared answer in action against driver of automobile covered 
by liability insurance denying that driver had permision of owner to use automobile, 
thus denying liability under policy, but which upon request: redrafted answer in 
manner meeting with approval of administrator of driver’s estate, and thereafter 
defended the case and fully discharged its liability by payment of judgment favor- 
ing plaintiff in such action, was not liable for counsel fees incurred by administrator 
for counsel engaged to stand by and observe trial. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Appeal from Superior Court, Pasquotank County; C. L. Williams, Judge. 

Action by Aubrey G. McCabe, administrator of the estate of J. T. McCabe, 
deceased, against the Employers’ Liability Assurance Corporation, Limited, of 
London, England. Judgment of nonsuit, and plaintiff appeals. 

Affirmed. 

This is a civil action instituted by the plaintiff against the defendant to recover 
counsel fees paid additional counsel employed by the plaintiff to assist him and 
observe the conduct of the defense of certain actions instituted against plaintiff 
and Margaret McCabe, the assured. The necessary facts will be stated in the 
opinion. From judgment of nonsuit, plaintiff appealed. 

J. Henry LeRoy, Jr., and Thompson & Wilson, all of Elizabeth City, for 
appellant. 

L. T. Seawell, of Norfolk, Va., and Worth & Horner, of Elizabeth City, 
for appellee. 

BARNHILL, Justice. 

The defendant corporation on April 26, 1933, issued its automobile liability 
policy to Margaret McCabe. This policy obligated the defendant to investigate 
and defend any suits for damages against the assured, or any other person, while 
riding in or operating the Pontiac sedan described therein when such other person 
was operating the same with the consent of the assured. The plaintiff’s intestate, 
father of Margaret McCabe, while operating said automobile by and with the 
consent of the assured, was involved in an accident which resulted in his death. 
At the same time, J. H. White, and others, passengers upon said automobile, 
received serious personal injuries. Suit was instituted against Margaret McCabe 
and the plaintiff herein by J. H. White, J. B. Ferebee, and R. R. Wallis, passengers 
on said automobile, and by R. J. Morse, the owner of the automobile with which 
the automobile of the assured collided. 

This defendant promptly investigated the collision and after suit was insti- 
tuted prepared answers to the complaints filed by the respective plaintiffs in said 
suits. In said answers the allegation of the plaintiffs, in their respective complaints, 
that the automobile of the assured was at the time of the accident being operated 
by plaintiff's intestate with the permission and consent of the assured was denied. 
Said answers contained other affirmative suggestions, to which plaintiff objected. 
The plaintiff declined to sign or verify the answers and consulted counsel already 
employed by him. Before time for answering expired, the defendant made the 
corrections requested and suggested by the plaintiff and his counsel and thereafter 
conducted the defense in each of said cases. Upon judgments being rendered, 
the defendant discharged same with the costs accrued. During the course of the 
trial of said actions, counsel employed by the plaintiff sat near counsel employed 
by the defendant, made suggestions, and at least on one occasion participated in 
the selection of the jury. At the time plaintiff emploved an attorney in addition 
to those furnished by defendants, he notified defendant’s employed attorneys 
that he was employing said attorney for plaintiff’s protection and that all plead- 
ings and other papers to be signed by plaintiff must be first approved by said 
additional counsel. Plaintiff likewise informed defendant’s employed attorneys 
that he would consult his additional attorney regularly throughout these suits 
for protection against what plaintiff understood to be obvious attempts by the 
defendant to remove the protection of the insurance policy from defendant. 

This suit is instituted to recover the sum of $1,000 for attorneys’ fees charged 
the plaintiff by counsel emploved by him in the defense of said actions. The court 
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rendered judgment of nonsuit at the conclusion of plaintiff’s evidence, and the 
plaintiff appealed. 

The only instance in which the defendant might be said to have failed to prop- 
erly conduct the defense of said suit was when it prepared an answer denying that 
plaintiff's intestate was operating the automobile with the permission and consent 
of the owner. This was in effect a denial that the defendant was liable under its 
policy. However, upon the request and at the suggestion of plaintiff the answer 
was redrafted in a manner which met the approval of the plaintiff. 

It would seem to be aclear case in which the plaintiff, being somewhat suspi- 
cious of the good faith of the defendant, employed counsel to stand by and observe 
the trial of said causes in order to assure himself that at all stages of the trial 
of said suits for damages the defendant fully complied with its contract to defend 
in behalf of the plaintiff and the assured. This the defendant did and thus fully 
discharged its liability under this bond. It is no wise liable for attorney’s fees 
incurred by the plaintiff. It has defended the suits, paid the counsel employed by 
it, and satisfied the judgments rendered. No further liability attaches to the 
defendant. 

It might be well to note that the total amounts demanded in the several suits 
for damages exceeded the liability of the defendant under its bond and for that 
reason the plaintiff was sufficiently interested therein to employ counsel to protect 
the estate. 2 

In the judgment of the court below there was no error, and the judgment 
is affirmed. 


HUNT v. RICHARDSON et al. No. 91. 
Supreme Court of North Carolina. Sept. 22, 1937. 
192 Southeastern Reporter 843. 
1. GARAGE EXCEPTION. 

A clause in policy protecting persons operating automobile with owner’s 
consent, but excepting employees and agents of automobile repair shops, precluded 
recovery from insurer by motorcyclist injured in collision with automobile while 
it was driven by proprietor of automobile repair shop to get a spring needed in 
his business. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Buncombe County; H. Hoyle Sink, Judge. 

Action by Homer Hunt against R. H. Richardson and another. Judgment 
in superior court for the Maryland Casualty Company reversing judgment in gen- 
eral county court, and plaintiff appeals. 

Affirmed. 

Oscar Stanton and J. M. Horner, Jr., both of Asheville, for appellant. 

Adams & Adams, of Asheville, for appellee. 

SCHENCK, Justice. 

This was a civil action originally instituted in the general county court of 
Buncombe county by the plaintiff against R. H. Richardson and the Marytand 
Casualty Company, but the said Richardson was never brought into court by ser- 
vice of process. The action was instituted upon a policy of liability insurance 
issued by the Maryland Casualty Company to the Biltmore Wheat Hearts Cor- 
poration and/or Frank Coxe, upon a Ford Tudor Sedan 1932 automobile, contain- 
ing an extension coverage clause as follows: “II. The insurance provided by this 
Policy is hereby made available, in the same manner and under the same conditions 
as it is available to the named Assured, to any person operating, and/or to any 
other person while riding in, and/or to any other person, firm or corporation legally 
responsible for the operation of, any of the Automobiles described in the> State 
ments, provided the use and operation thereof are with the permission of the 
named Assured, or, if the named Assured be an individual, with the permission of 
an adult member of the named Assured’s household, other than a chauffeur or 
a domestic servant, except that this extension of coverage shall not be operative 
if this Policy be issued to any public automobile-garage, automobile repair-shop 
or automobile sales-agency; nor shall insurance under this Insuring Agreement 
be available to any such garage, repair shop or sales-agency nor to the proprie- 
tors, employees or agents thereof. * * *” 

It appeared by evidence or admission that the plaintiff was injured by the 
automobile mentioned in the policy when operated by R. H. Richardson, with 
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permission of Frank Coxe, the named assured, and that plaintiff had recovered 
judgment for $1,500 for his injuries in another action against Richardson, and 
that Richardson had failed to pay said judgment, and that demand had been made 
upon the Maryland Casualty Company to pay said judgment, and it had refused 
so to do, 

Judgment in favor of the plaintiff against the Maryland Casualty Company 
was obtained in the general county court for $1,500, and both plaintiff and defend- 
ant appealed to the superior court, and in the superior court the judgment of the 
county court was reversed, and a judgment of nonsuit entered, and from this 
judgment the plaintiff appealed to the Supreme Court, assigning errors. 

This appeal raises two questions: (1) Was R. H. Richardson included in the 
coverage of the policy? and (2) Did the court err in the admission of certain 
testimony of the plaintiff’s witness Frank Coxe? 

[1] The testimony of the plaintiff's witness Frank Coxe established that Rich- 
ardson was the proprietor of an automobile repair shop and was engaged in the 
performance of his duties as such proprietor, in that he was going from his 
repair shop to another garage to get a spring to put into a truck upon which he 
was working, at the time of the collsion between the automobile described in the 
policy and driven by Richardson, with permission of Frank Coxe, and the motor- 
cycle of the plaintiff, in which collision the plaintiff was injured, and for which 
injury he recovered judgment for damages against Richardson. Such being the 
facts, it is clear that Richardson was not covered by the policy in that he came 
within the exception to the extension coverage clause thereof, and that the action 
should, therefore, have been nonsuited. 

[2] The objection and exception to the testimony of the plaintiff’s witness 
Frank Coxe, as to what Richardson said to him at the time Coxe gave Richardson 
permission to use the automobile, upon the ground that such testimony was hearsay, 
cannot be sustained, since such testimony was competent to show the purpose for 
which Coxe permitted Richardson to use the automobile, and the terms of the 
bailment. 

The judgment of the superior court is affirmed, 
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OCCIDENTAL INDEMNITY CO. v. SCOTT. No. 8091. 
Circuit Court of Appeals, Ninth Circuit. July 14, 1937. 
91 Federal Reporter (2d) 596. 
1. COVERAGE. 

Under policy insuring liability of boy scout volunteer leader for injuries on 
certain camp sites, and having indorsement covering all “camping activities” of 
leader, including hiking and other acts not actually conducted on camp sites, boy 
scout could recover for injuries sustained when truck overturned which was being 
driven by leader while taking group of boy scouts, with their camping equipment, 
te point where they intended to pitch camp for night and day following. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

On Amendment of Opinion. 
3. ATTORNEY’S FEES. 

Where claim of attorney’s fees on successful prosecution of appeal made in 
appellee’s brief was unopposed, and appellee was awarded attorney's fees in trial 
court and successfully resisted insurer’s appeal, appellee was awarded judgment 
for amount which attorney’s services on appeal were found to be worth. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from the District Court of the United States for the District of 
Oregon; John H. McNary, Judge. : 

Suit by William R. Scott Il, a minor, by W. R. Scott, his guardian ad litem, 
against the Occidental Indemnity Company. From a judgment for plaintiff, defend- 
ant appeals. 

Affirmed. ; 

Wilbur, Beckett, Howell & Oppenheimer and Calvin N. Souther, all of Port- 
land, Or., tor appellant. 

Angell & Fisher and Homer D. Angell, all of Portland, Or., for appellee. 

Before Garrecht, Denman, and Haney, Circuit Judges. 

DENMAN, Circuit Judge. 

This is a suit upon a policy insuring, among others, the Volunteer Leaders 
of the Portland Area Council of Boy Scouts of America, against liability for 
personal injury or death. In addition it covered the person injured in the event 
that final judgment is ‘procured against one of the Volunteer Leaders and the 
judgment not satisfied within thirty days after it is rendered.’ 

This suit was instituted by the injured Boy Scout under the latter provision 
of the policy. Since he was a minor, the suit is brought through his guardian 
ad litem. 

The injured boy was a Boy Scout member of the Portland Area. He with 
cther Boy Scouts had loaded the camping outfit of the group into a truck at 
Portland, Or., and were proceeding with the camping outfit to a selected camp at 
Ariel Dam, in the state of Washington, where they intended to pitch camp with 
the outfit for the night and the day following. The truck was driven by one 
William Meyer, a Voluneer Leader, insured by the policy. In turning out to pass 
another car on the highway, about four or five miles before reaching the intended 
camp site, the truck overturned and young Scott, the plaintiff and appellee, and 
a number of other boys were injured. 

An action was instituted by the plaintiff against William Meyer, the insured 
Volunteer Leader in. charge of the truck, and judgment for approximately $9,000) 
Was secured against him. The present action was then instituted in the circuit court 
of the state of Oregon for Multnomah county by the plaintiff for the purpose of 
collecting on the unpaid judgment secured against Meyer.’ The suit was removed 
by the defendant to the District Court of the United States for the District of 
Oregon. 

The appeal involves the question whether or, not the policy by its express 


'This latter provision of the policy is ‘as follows: 

“If any person or his legal representatives shall obtain final judgment against the Assured 
because of any such injuries, and execution thereon is returned. unsatisfied hy reason of bank 
ruptcy, insolvency or any other cause, or if such judgment is not satisfied within thirty davs 
after it is rendered, then such person or his, legal representatives may proceed against th« 
Company to recover the amount of such judgment, either at law or in equity, but not exceeding 
the limit of this policy applicable thereto.” 
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terms covers injury incurred while these Boy Scouts were using the truck to 
carry themselves ‘and their camping outfit to the camp which was to be pitched 
that night. The appellant insurance company claims, first, that the terms of the 
policy exclude the injuries received by the plaintiff and, second, if there be an 
ambiguity in the policy as to whether or not it excluded the injuries in question, 
the ambiguity should be resolved by evidence of the objective, purpose, and intent 
of the insured in procuring the insurance. 

The pertinent provisions of the policy are: 

“To pay all sums which the Assured shall become liable to pay as damages 
imposed by law for bodily injuries (or death, loss of service or expense resulting 
therefrom) accidentally suffered or alleged to have been suffered * * * by any 
person or persons not hereinafter excluded, while within or upon the premises 
described in Special Condition 4.” 

The description of the premises is: 

7 Meriweth 

amp Meriwether, 

“Tillamook County, Oregon 

“Camp Millard, 

“Clackamas County, Oregon 

“Occupied as Boy Scout Camps.” 

The persons insured are: 


“1, Name of Assured—Portland Area Council, Boy Scouts of America, and 
Oregon Corporation and/or its Paid Staff and/or Executive Officers and Executive 
Committee Members and/or Volunteer Leaders.” 

The pertinent provisions of the exception of the policy are: 


“Provided also that the Company shall not be liable in respect of bodily injuries 
or death: * * * 


“(3) caused by any draught or driving animal or any vehicle while being 
operated outside of and away from the premises of the Assured described herein 
or by any persons while driving, using, loading or unloading the same.” (Italics 
supplied. ) 

It is apparent from the above that had Meyer, the Volunteer Leader, used 
the truck on one of the camp sites for a purpose other than a camping activity, 
say, for loading and carrying the goods of strangers, to be taken from the prem- 
ises to some other place, he would have been covered against liability for injury 
occurring before leaving the premises. Or, if Meyer had been hired by some 
third person, say a commercial traveler in an automobile, to drive the car for 
him to some other place, and had injured his employer in the use of the car before 
leaving the camp site, the policy would have covered him. That is to say, the 
policy covered liability for accident arising from the use of such a vehicle as the 
automobile on the camp site, whether or not the use was in “camping activities.” 

Since the policy covered all uses of vehicles whether in camping activities 
or not, the exception was an exception relative to all uses of vehicles whether 
or not in camping activities. 

Indorsed on the policy and made a part of it is the following clause: 

“It is understood and agreed that this policy is extended to cover all camping 
activities of the Assured located in the States of Oregon and Washington, including 
hiking and other activities not actually conducted on the camp sites.” 

This enlarging indorsement covers a different and a narrower range of activity 
of the insured in which he is covered for his liability for bodily injuries, namely, 
“camping activities” as distinguished from every kind of activity insured against 
on the premises described in the body of the policy. It hence covers camping 
activities in using automobiles anywhere in the states of Oregon and Washington. 

Appellant claims other provisions of the indorsement are inconsistent with 
this interpretation of the first provision of the indorsement, and hence warrant 
proof of the intent and purpose of the parties to the insurance contract. These 
other provisions are: 


“2. It is understood and agreed that the exclusions for bodily injuries caused 
by watercraft and draught animals as described in Condition 3 of the Exclusions 
of this policy shall not apply to canoes, rowboats and small water-graft of the 
pleasure type nor to saddle horses. 

“3. In consideration of an additional premium of $18.00, this policy is extendc” 
to cover the operations of six Navy Type Whaleboats used in the activities of 
the Sea Scouts. 
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“4. In consideration of the premiura at which this policy is written, it is under- 
stood and agreed that this policy, subject to all its terms conditions and limitations, 
is extended to cover the liability of the Named Assured in connection with the 
ownership and maintenance of approximately seventeen (17) saddle horses at or 
near Garden Home, Washington County, Oregon. 

“Permission is granted for the use of said horses in supervised riding classes 
consisting of Boy Scouts, Camp Fire Girls, and Girl Reserves, and their leaders, 
but it is warranted that the said horses will not be rented to the general public. 

“Nothing herein contained shall be held to vary, waive, alter or extend any 


of the terms, conditions, agreements or Special Conditions of the undermentioned 
Policy other than as above stated.” 


The second provision of the indorsement, referring to canoes, rowboats, small 
water-craft, and saddle horses, makes no reference to camping activities and 
includes all their uses by the assured anywhere outside and away from the camp 
sites. The provisions of paragraph 3 with reference to the whaleboats “used in 
the activities of the Sea Scouts” and referring to the sea obviously cover some other 
trip of the Sea Scouts in which they could be used outside the states of Oregon 
and Washington on the Pacific. The provision of paragraph 4 is an extension 
covering the riding of saddle horses, whether or not in a camping activity, in 
a limited place “at or near Garden Home, Washington County, Oregon,” an area 
not covered by the description of the premises in the original policy. 

None of these provisions makes ambiguous the first provision of the rider 
which covers only “camping activities” in the states of Oregon and Washington. 
each provides for a cause of liability or a territory covered by the policy, different 
from “camping activities” in Oregon and Washington. 

[1, 2] We hold that the phrase “all camping activities * * * including hiking 
and other activities” includes the use of the truck by the injured Boy Scout in 
receiving from him and the other Boy Scouts the camping outfit and carrying him 
and the outfit to the place where the camp was to be pitched. Since we find no 
ambiguity in the policy and that by it the appellant insured appellee against the 
injury appellee received, the lower court committed no error in refusing to admit 
testimony concerning an intent or purpose of the insurer and insured different from 
the policy given. 

Affirmed. 

On Amendment of Opinion. 

Denman, Circuit Judge. 

[3] The claim of attorneys’ fees on the successful prosecution of the appeal 
made in the appellee’s brief is unopposed, and since appellee was awarded attorneys’ 
fees in the court below and successfully resisted the appeal of the insurance com- 
pany, and since the services here are found to be worth $750, it is hereby ordered 
that appellee have judgment against appellant for the added sum of $750 for said 
attorneys’ fees. American Surety Co. of New York v. Fischer Warehouse Co 


(C.C.A.9) 88 F.(2d) 536. 
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MISCELLANEOUS 


BLAKELEY v. STATE. No. 4034. 
Supreme Court of Arkansas. June 7, 1937. 
Rehearing Denied Sept. 27, 1937. 
108 Southwestern Reporter 477. 
3. INSURER. 

A society, by-laws of which declare its purpose to provide fund for financial 
relief of its members, provide for issuance of membership certificates to accepted 
applicants paying stated membership and registration fees, and require stated 
periodical contributions by them, is insurance organization, operation of which 
without required authorization is violation of law (Acts 1925, p. 405). 

(For other cases, see Insurance, Dec. Dig. § 687.) 
en from Circuit Court, Pulaski County, First Division; Abner McGehee, 
udge. 

K. J. I. Blakeley was convicted of operating an insurance business without 
legal authorization, and he appeals. 

Affirmed. 

Scipio A. Jones, of Little Rock, for appellant. 

Jack Holt, Atty. Gen., and Jno. P. Streepey, Asst. Atty. Gen., for the State. 

FRANK G. SMITH, Justice. 

Appellant was fined $50 in the municipal court of the city of Little Rock for 
operating an insurance business without legal authorization so to do. He prosecuted 
an appeal to the circuit court, where, upon his trial, the jury returned a verdict 
of guilty under the direction of the presiding judge. ee admits that he was 
received no authority from the Insurance Department to operate an insurance 
business. His defense is that he did not engage in or operate a business of that 
nature. 

[1] Appellant also insists that no proper information was filed against him 
in the municipal court. His appeal from the judgment of that court and the trial 
of his appeal in the circuit court renders this unimportant. In the very recent case 
of Simpson and Elliott v. State (Ark. Feb. 15, 1937) 101 S.W.(2d) 795, 796, it 
was said: “These questions are all “eee of by the opinion in the case o% 
Mayfield vy. State, 160 Ark. 474, 477, 254 S.W. 841, 842, where it was said: ‘We 
do not stop to inquire whether there was any error in the procedure before the 
justice or not, as the cause was appealed to the circuit court, where there was a 
trial de novo. The original affidavit and warrant had brought appellant into 
court, and the justice, sitting as an examining court, found appellant was guilty 
of an offense, and imposed a fine for its commission. This became the offense 
with the commission of which appellant was charged upon his appeal to the 
circuit court, and it was unimportant to inquire whether there had been irregulari- 
ties leading to this situation, because the trial in the circuit court was de novo. 
(Citing cases.)’ ” State ex rel. v. Ball (Ark.) 105 S.W.(2d) 863, May 31, 1937. 

[2] The information filed against appellant charged a violation of Act No. 139 
of the Acts of 1925, page 405. Section 16 of this act (page 420) provides that 
any person who violates any of its provisions shall be fined not less than fifty 
nor more than five hundred dollars. Appellant complains of the action of the 
presiding judge in directing the jury to return a verdict of guilty. In the recent 
case of Collins v. State, 183 Ark. 425, 36 S.W.(2d) 75, it was said: “In misdemeanor 
cases, where the punishment is by fine only, the circuit judge would have the 
power to direct a verdict of guilty where the facts were undisputed and where 
guilt from all the evidence was the only inference that could be drawn. But where 
the punishment may be imprisonment or where the law provides that it may be 
fine or imprisonment, the trial judge has no power to direct a verdict.” 


Act No. 139, supra, does not provide for punishment by imprisonment, and 
the “circuit judge would have the power to direct a verdict of guilty where the 
facts were undisputed and where guilt from all the evidence was the only infer- 
ence that could be drawn.” Was such the case here? Act No. 139 is entitled: 
“An Act To Define Assessment Life, Health and Accident Associations or Com- 
panies, Industrial Insurance Companies, to Provide How Same may be Organized 
and transact Business in this State for Proper Regulation of Same, and for Other 
Purposes.” Its numerous sections effectuate the purposes declared in its title. 

{3] Appellant admits the establishment of an organization, which he named 
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the “Union Aid Society.” He admitted also that he issued a certificate of mem- 
bership, signed by himself as president, to persons whose’ applications for mem- 
bership were approved. This certificate contains, as a part theredl, a copy of the 
by-laws of the organization, which declared the purpose of the organization as 
tollows: ‘ ‘Purpose. To unite reputable men and women for the purpose of engaging 
in any activity for the mutual benefit of its members, and for the purpose of 
giving aid to themselves and their dependents and to promote organization and 
cooperation; to improve working conditions, hours, pay etc., to promote closer 
relationship between its members, to assist them in the improvements of their civic, 
social, educational, and economical conditions, and to provide a fund out of which 
members who are in good standing may receive aid and financial relief in case of 
distress.” 

A section of the by-laws relating to membership reads as follows: “Member- 
ship. In order to become a member of this society, the applicant must be of good 
moral character and be in good health and from 1 year to 80 years of age, and 
may apply for membership by signing the application and paying the membership 
fee and registration fee respectively.” 

In regard to the issuance of certificates of membership the by-laws provide: 
“Certificate. When an applicant is accepted by this Society and the membership 
and registration fees are paid, the Society will issue to such an applicant a copy 
of the By-Laws. But no contributions shall arise thereon to the Society, nor any 
benefit be due the applicant until the acceptance of such application and its delivery 
to and acceptance by the applicant while alive and in good health free from} 
diseases.” 

The by-laws also provide for the election of a board of directors, who shall 
select a president, “who may act as Secretary to the Board of Directors, but is 
not a member of the Board, and shall hold office during good behavior and 
efficient service.” 

The president is given charge of the general business affairs of the society, 
and is authorized to “sign all membership certificates and checks, * * * and have 
general charge of all agents.” The directors “shall receive all requests for aid, 
determine the amount of benefits, pass on all applications for membership for the 
Society and organize and supervise all other special activities sponsored by the 
Society.” 

Upon the question of fees and dues the by-laws provide: “Section 1. The 
standard plan for one membership is as follows: The fife membership fee is $2.50, 
the registration fee 50c, total $3.00 to be paid when application is made for 
membership. Thereafter beginning the first day of the month next following 
the date of membership, the standard contribution is 50 cents per month and $1.00 
in January, April, July and October. Two memberships may be carried as well 
as halves, fifths, tenths etc., if the member desires.” 

Other provisions relate to notices of distress and requests for aid. 

Appellant admitted that he had issued these cerificates, and had made collec- 
tions under their provisions. This makes it such an organization as Act No. 139 
was intended to regulate. 

In Bacon’s Life and Accident Insurance (4th Ed.) vol. 1, § 50, it is said: “It 
follows from the foregoing adjudications, that all benefit societies, whether cor- 
porations or mere voluntary associations, are, strictly speaking, insurance organiza- 
tions whenever, in consideration of periodical contributions, they engage to pay 
the member, or his designated beneficiary, a benefit upon the happening of a speci- 
fied contingency.’ 

The Union Aid Society is such an organization, and its social; civic, and 
fraternal features do not divest it of that character, and its operation without the 
required auhorization is a violation of the law, and the trial court did not err 
in so instructing ‘the jury. 

Judgment affirmed. 


LUTHERAN MUT. AID SOC. v. MURPHY, Commissioner of Insurance, et al. 
No. 44016. 
Supreme Court of Iowa. Sept. 21, 1937. 
274 Northwestern Reporter 907. 
1. TAXATION. , 
A society, receiving and doing business under charter to transact business as 
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fraternal beneficiary association not for profit, with power only to carry on for 
benefit of its members, who were confined to members of certain church, and having 
branch system and representative form of government, is “fraternal beneficiary 
associaiton” and not liable for gross premiums tax, even if it actually carries on 
business for profit (Code 1935, §§ 7025, 8777, 8779). 

(For other cases, see Insurance, Dec. Dig. § 696.) 
2. TAXATION. | ; 

The statute defining fraternal beneficiary association as voluntary association 
organized and carried on for sole benefit of its members and not for profit does 
not prohibit such associatoin from making profit for security and benefit of its 
members (Code 1935, § 8777). 

(For other case, see Insurance, Dec. Dig. § 696.) 


Appeal from District Court, Polk County; Russell Jordan, Judge. 

Defendants appeal from a decree enjoining them from collecting a tax from 
the plaintiff on its gross premiums under Code, § 7025, and from refusing a 
renewal of plaintiff’s license to transact business in the State of Iowa on account 
of the failure of plaintiff to pay a tax on its gross premiums. 

Affirmed. 

John H. Mitchell, Atty. Gen., Don W. Burington, Asst. Atty. Gen., and Lehan 
T. Ryan, of Des Moines, for appellants. 

Hagemann, Hagemann & Hagemann, of Waverly, and Carr, Cox, Evans & 
Riley, of Des Moines, ‘for appellee. 

STIGER, Justice. 

The plaintiff was organized in 1896 as an assessment insurance company, and 
in 1916, the charter being about to expire, it incorporated under the provisions of 
chapter 402 of the Code which provides for the organization and regulation of 
fraternal beneficiary associations. Code, § 8777, defines a fraternal beneficiary 
association as follows: 

“8777. Definition. A fraternal beneficiary association is being declared to be 
a corporation, society, or voluntary association, formed or organized and carried 
on for the sole benefit of its members and their beneficiaries, and not for profit, 
and having a lodge system, with ritualistic form of work and representative form 
of government.” 

Code, § 8779, contains the following provisions: 

“8779. Exclusive religious orders. Beneficiary societies or associations, whose 
membership is confined to the members of any one religious denomination, shall 
only be required to have a branch systam and a representative form of govern- 
ment. Such beneficiary societies or associations shall be governed by the provisions 
of this chapter, and shall be exempt from the provisions of the statutes of this 
state, relating to life insurance companies, to the same extent as fraternal bene- 
ficiary associations. 

Article 3 of plaintiff’s articles of incorporation provides that “this corporation 
is organized, and its business shall be carried on for the sole benefit of its 
members and their beneficiaries, and not for profit, and it shall have a local branch 
system and representative form of government, and its membership is and shall be 
confined exclusively to members of one religious denomination, to-wit: The Evan- 
gelical Lutheran Church. The corporation may create, hold, and manage funds 
for the fulfillment of its certificates, and for such other purposes as are authorized 
by the Society, not in violation of any statute.” 

Article 8 provides “assets representing the reserves shall at all times be held 
for the fulfillment of promises or benefits under the certificates issued by the 
society.” 

Article 9 reads as follows: “Whenever five (5) or more members live in the 
same locality, they shall be organized into a local branch. Each local branch shall 
not less than ten (10) days prior to any regular or special meeting of the Society, 
elect one (1) delegate and alternate to such meeting. Each delegate shall have 
one vote in the meeting of the corporation, and must be a member in good standing 
of a Lutheran church, accepting as its Creed the Unaltered Augsburg Confession.” 

Article 10 requires that “regular triennial meetings of the corporation shall 
be held, in which said meeting each officer, director, and delegate shall have one 
vote.’ 

The by-laws authorize the local branches to investigate the eligibility of appli- 
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cants and to admit them to membership by a majority vote of the members present 
and voting in the meeting. 

The evidence shows (1) that the membership in the society was confined to 
members of the Lutheran Church; (2) that it had a branch system comprising 
1,100 branches; (3) that it had a representative form of government; (4) that 
it was organized and carried on for the sole benefit of its members; and (5) that 
it was not organized for profit. The plaintiff was a fraternal benefit association 
as defined by Code, §§ 8777 and 8779. 

After incorporating under chapter 402 in 1916, the plaintiff paid the annual fee 
for a permit to transact business required by section 8808 and received annually 
until 1935 a permit from the commissioner of insurance to transact the business of 
a fraternal beneficiary association. Since 1922 the plaintiff has been collecting from 
its members for insurance upon a level premium legal reserve basis. Code, § 8779, 
does not require the plaintiff to have a lodge system nor is it required to maintain 
charitable and benevolent activities or institutions. 

Code, § 7025, provides for the taxation of domestic insurance companies. 
The material part of this section is as follows: 

“7025. Domestic companies—tax on gross premiums. Every insurance cor- 
poration or association of whatever kind or character, organized under the laws 
of the state of Iowa, not including county mutuals or fraternal beneficiary associa- 
tions, which county mutuals and fraternal beneficiary associations are not organized 
for pecuniary profit, shall, on or before the first day of March of each year, pay 
to the treasurer of state a sum equivalent to one per cent of the gross receipts 
from premiums, assessments, fees, and promissory obligations required by insur- 
ance contracts which are received during the next year preceding the first day 
of Jauary last past.” 

In March, 1926, the commissioner of insurance served a tax notice on the plain- 
tiff claiming a tax was due the state under the provisions of section 7025 in the 
sum of $2971.27. 

Plaintiff brought this action to enjoin and restrain the defendant from the 
collection of the tax on gross premiums under section 7025 and for an order 
directing the insurance commissioner of the State of Iowa to issue a renewal of 
its license in due course. A decree was entered granting the plaintiff the relief for 
which it prayed. 

[1] The nature of the defense to the action is: “The defendants deny that 
the mere formal workings of the plaintiff or its‘name determine its true status, but 
alleges that the character of the business transacted by the plaintiff is the true test 
and that by this test the plaintiff was not being operated and carried on during the 
year 1935 as a fraternal beneficiary association within the meaning of chapter 
402 of the Code of Iowa, and is, therefore, not entitled to the exemption from 
the tax.” 

The defendants claim that plaintiff's business was not carried on for the sole 
benefit of its members, but was carried on for profit. Conceding that this contention 
is true, the plaintiff would not be subject to the tax. 

Section 7025 exempts from the tax fraternal beneficiary associations which 
“are not organized for pecuniary profit.” Plaintiff is a fraternal beneficiary asso- 
ciation formed under chapter 402 (section 8777 et seq.) “not for profit.” 

It is the kind or character of the corporation or association that determines 
its exemption under section 7025 from the tax on gross premiums. 

The plaintiff received a charter to transact business as a fraternal beneficiary 

association, not for profit, and carried on its business under the charter. The only 
statutory or charter power the plaintiff had was to organize and carry on for 
the benefit of its members. Ultra vires acts, for example, operating for the pur- 
pose of profit and not for the sole benefit of its members, would not change its 
nature or enlarge its powers. The status of the plaintiff is such that it is not 
a member of the class of insurance companies that is subject to the tax and is 
therefore, exempt from the tax. 
_ [2] Moreover, section 8777 does not prohibit the plaintiff from making a profit 
for the security and benefit of its members. It would not be carried on for the 
benefit of the members if it operated or was compelled to operate at a loss. This 
statute requires that a fraternal beneficiary association be formed and carried on 
tor the sole benefit of its members and not for profit. The record shows that 
the plaintiff was formed and carried on in compliance with the statute. 
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[3] Defendants contends that the fact that plaintiff had a surplus of $700,000 
in 1935 proves it was organized and carried on for the purpose of pecuniary profit 
and therefore was subject to the tax exacted by section 7025. This proposition 
cannot be sustained. The evidence shows that the surplus was used and maintained 
by the plaintiff for the sole use and benefit of the members as required by its 
charter and the statutes. Neither the charter nor the statutes requires that it 
distribute the annual surplus to its members each year. 

[4] Assuming, however, that plaintiff, as claimed by the defendants, paid 
agents to procure members though forbidden to do so by section 8812, and other- 
wise violated the provisions of chapter 402, and exceeded its powers, such offenses 
would not change its character as a fraternal benficiary association and transform 
it into a corporation organized for profit subject to the tax imposed by section 7025 
Plaintiff is governed by the provisions of chapter 402 and the remedy for such 
offenses, the authority of the commissioner, ‘and the procedure to be followed are 
found in said chapter and especially in Code, §§ 8816, 8817. 

Section 7025 exempts a fraternal beneficiary association not organized for 
pecuniary profit from the payment of the gross premium tax. If, after the associa- 
tion is formed, it, in the operation of its business, transcends its powers and dis- 
obeys the statutes, it becomes subject to the action and punishments prescribed by 
sections 8816, 8817, but remains exempt from the payment of the tax. 

Defendants, in support of their contention that the manner of carrying on the 
business of the plaintiff, rather than its charter or the act under which it was 
incorporated, determines its character and whether or not it was entitled to the 
exemption, relies on statements made by this court in the cases of Readlyn 
Hospital v. Hoth, 272 N.W. 90, 91: Theta Xi Bldg. Ass’n v. Board of Review, 
217 Iowa 1181, 251 N.W. 76, 77. 

In the Readlyn Case we stated: “Appellant contends that because the articles 
of incorporation show that the Readlyn Hospital was organized for charitable and 
benevolent purposes, that the objects and purposes as expressed in its articles 
of incorporation should be controlling in determining its objects and purposes. 
The objects and purposes of the corporation as expressed in its articles of incor- 
poration may be considered in determining this question, but the recital thereof 
in its articles is not controlling in determining the question of exemption. This 
question must be determined from the use made of the property rather than the 
declaraion made in its articles of incorporation.” 

In the Theta Xi Bldg. Ass’n Case we stated: “It is the use of the property, 
rather than the declaration made in the charter of the appellant, which determines 
the question as to its exemption from taxation.” 

In each of these cases the plaintiff claimed that its property was exempt from 
taxation under section 6944, par. 9. Section 6944 provides that “the following 
classes of property shall not be taxed: * * * 9. Property of religious, literary, 
and charitable societies. All grounds and buildings used by literary, scientific, 
charitable, benevolent, agricultural, and religious institutions and societies solelv 
for their appropriate objects, not exceeding three hundred twenty acres in extent 
and not leased or otherwise used with a view to pecuniary profit.” 

Under this paragraph the test for the exemption is the use made of the prop- 
erty of the institutions within its provisions. In section 7025 the requirement for 
the exemption is that the association is not organized, for pecuniary profit. These 
cases do no sustain defendants’ position. 

The decree entered below enjoining the defendants from collecting the plaintiff 
any tax under section 7025, and enjoining the commissioner of insurance from 
canceling the license of the plaintiff to transact business in the State of Iowa 
and from refusing a renewal thereof on account of the failure of the plaintiff to 
pay a tax upon its gross premiums, is affirmed. 

Affirmed. 

Mitchell, Kintzinger, Richards, Donegan, and Parsons, JJ., concur. 


HOMESTEADERS LIFE ASS’N v. MURPHY, Commissioner of Insurance, 
et al. No. 4411. 
Supreme Court of Iowa. Sept. 28, 1937. 
275 Northwestern Reporter 146. 
1. TAXATION. 
Under statute which imposed a gross premium tax on insurance companies 
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but excluded from its operation fraternal beneficiary associations which were not 
organized for profit, insurance commissioner was not authorized to withhold 
issuance of permit to fraternal beneficiary association pending payment of pre- 
mium tax which was allegedly due therefrom, thus in effect suspending company 
unless tax were paid, since, under statute, power to discipline any company was 
lodged in courts (Code 1935, §§ 7025, 8613, 8625, 8634, 8658, 8685, 8712, 8790, 8791, 
8808, 8816). 
(For other cases, see Insurance, Dec. Dig. § 5.) 

2. TAXATION. 

In the absence of express statute, an officer of an executive department has 
no power to suspend a business by application of a tax statute which such 
departmental officer believes to be applicable, by compelling payment of tax 
thereunder as condition of continuing business. 

(For other cases, see Insurance, Dec. Dig. § 5.) 


Appeal from District Court, Polk County; Russell Jordan, Judge. 

This is an action brought by the plaintiff to restrain the defendants insur- 
ance commissioner and state treasurer from levying a tax on premiums under 
section 7025 of the Code of 1935; also to compel the defendant commissioner 
to issue to plaintiff a license to do business as a fraternal beneficiary society. 
From a décree granting the prayer of plaintiff’s petition the defendants appeal. 

Affirmed. 

John H. Mitchell, Atty. Gen., Don W. Burington, Asst. Atty. Gen., and. Lehan 
T. Ryan, of Des Moines, for appellants. 

Frank H. Dewey and Carr, Cox, Evans & Riley, all of Des Moines, for 
appellee. 

SAGER, Justice. 

Code, § 7025, under which defendants assert the right to levy the tax of 
which plaintiff complains, reads in part: “Every insurance corporation or asso- 
ciation of whatever kind or character, organized under the laws of the state of 
Iowa, not including * * * fraternal beneficiary associations, which * * * are not 
organized for pecuniary profit, shall, on or before the first day of March of each 
ycar, pay to the treasurer of state a sum equivalent to one percent of the gross 
receipts from premiums, * * * received during the next year preceding the first 
day of January last past.” 

Plaintiff asserts that this section does not apply to fraternal beneficiary 
associations, but that plaintiff’s obligations in that regard are fixed by section 
8808, which requires the payment of the sum of $25 per year as a fee preliminary 
to the issuance by the commissioner of a permit authorizing the plaintiff to 
transact business within the state. Because of a difference of opinion between 
the parties hereto as to the statute applicable, and the commissioner’s insistence 
that the gross premium tax be paid before he would issue the certificate, the 
company finds itself in a position where it may not continue to operate in this 
state without yielding to the demands of the commissioner. In other words, 
the effect of the commissioner’s view is that the plaintiff must cease doing busi- 
ness or pay the premium tax. 


Since the solution of the question before us turns entirely upon statutory 
provisions, a preliminary survey of the general field of insurance law as con- 
tained in the Code will help it to point out what we believe to be the correct 
answer to the question presented. Defendants suggest that this action is pre- 
mature because brought two or three days before the first of April; but, since 
the commissioner’s tax notice and demand of the plaintiff was an implied if not 
a direct threat to withhold a license, we do not stop to consider this proposition. 

Our insurance law is contained within title 20 of the Code. Among its pro- 
visions will be found section 8613, which defines the general powers of the com- 
missioner. The various chapters of this title have to do with the different types 
of insurance being written within the state; and it is to be observed that each 
class, or type, has its particular provisions for its regulation. It is interesting 
to note, too, that under none of the various chapters is the commissioner 
authorized to suspend the business of an insurance company of whatever kind 
by the method attempted in the case before us. We do not overlook certain 
provisions of the insurance law having to do with foreign companies, which 
statutes have no bearing upon the issues before us. By that we do not assert 
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that it is the purpose of the commissioner to suspend the business of the plain- 
tiff until and unless compliance to his demands be yielded, put that such is the 
effect of his position. 

Plaintiff claims that its status or character is fixed and determined by sec- 
tion 8777, which declares: “A fraternal beneficiary association is hereby declared 
to be a corporation, * * * formed or organized and carried on for the sole benefit 
ot its members and their beneficiaries, and not for profit.” 

This section contains other provisions which need not now be considered. 

Turning to chapter 397, which has to do with the examination of insurance 
companies generally, we find section 8625, providing in part as follows: “The 
word ‘company’ as used in this chapter shall mean all companies or associations 
organized under the provisions of chapters 398, 400, 401, 404, 406.” 

It will be noted that chapter 402, which deals with fraternals, is not included. 

Pursuing the inquiry suggested above there will be found in the chapter 
from which we have just quoted section 8634, under which, if any of the com- 
panies referred to shall, among other things, do an illegal or unauthorized busi- 
ness, the commissioner “shall at once report the same to the attorney general, 
who shall apply to the district court or any judge thereof for the appointment 
of a receiver to close up the affairs of said company.” 

In chapter 398, which deals with life insurance companies generally, appears 
a provision (section 8658) to the effect that, if any domestic company fails to 
comply with the law, the Attorney General shall at once apply to the district 
court of the county where the home office of the company is located for an 
order requiring the company to show cause why its business should not be dis- 
continued, and upon hearing, if no sufficient cause be shown, the court shall 
decree a dissolution of the company. i 


Chapter 400, governing assessment life insurance, provides (section 8712) the 
method whereby an assessment company not complying with the law shall be 
made to conform. This section, like the others quoted, directs that the commis- 
sioner “shall promptly communicate the fact to the attorney general, who shall 
at once commence action before the district court of the county in which such 
association has its principal place of business, giving it reasonable notice thereof.” 

Following sections provide for the method of disciplining a company which 
is not complying with the law. 

Keeping in mind the definition of “company,” as given in section 8625, to 
which reference has already been had, an examinatiqn of chapter 401, applying 
to all companies within that definition, will show that it contains a provision 
whereby the commissioner may suspend or revoke the certificate of any such 
company for failing to comply with the provisions of sections 8737 to 8744, 
inclusive. These have to do generally with the investment of funds and the 
securities of such companies. 

This brings us to a consideration of that chapter under which plaintiff was 
organized, to wit, chapter 402. Among the various sections appearing therein 
will be found section 8791, which reads as follows: “Such associations shall be 
governed by this chapter, and shall be exempt from the provisions of the statutes 
of this state relating to life insurance companies, except as hereinafter provided.” 

While, by reason of its juxtaposition to section 8790, this would seem to limit 
the provisions of section 8791 to that type of associations described in section 
8790, a reading of section 8791 as originally enacted discloses that it has reter- 
ence to all fraternal associations dealt with in chapter 402. See section 4, c. 21, 
Acts of Twenty-Sixth General Assembly. Under this chapter plaintiff has con- 
ducted its business for many years, receiving each year its certificate authorizing 
it to transact business. There have been, so far as the record before us dis- 
closes, no complaints against it—at least, not of sufficient consequence to war- 
rant the withholding of its certificate—and there is none now, so far as the 
record herein discloses, other than that it refuses to pay the gross premium tax 
which it claims, and which we hold, it is not required under the statutes to pay. 

{1, 2] There is much discussion in the brief of defendants to the effect that 
the company has in many ways violated the terms of its charter. It has, it 1s 
asserted, issued policies of all kinds the same as any other insurance company 
might do; it has failed to carry out some of the ritualistic work that once was 
thought more important in companies of this kind than it seems to be now. We 
do not take the time to follow the argument of defendants along this line, 
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because every charge made against this plaintiff, except that of its failure to pay 
the premium tax, may be admitted without changing the result. Chapter 402 of 
the Code, dealing with fraternal insurance companies, gives to the insurance 
commissioner no right or power to put one of these companies out of business 
because of a difference over tax matters, or for any other reason except in the 
manner provided, by sections 8815, 8816, and 8817. Far from authorizing the 
commissioner to suspend the business of a domestic company, section 8816 pro- 
vides that he shall, in the event that any such fraternal “shall exceed its powers, 
or shall conduct its business fraudulently, or shall fail to comply with any of the 
provisions of this chapter, give notice in writing to the attorney general, who 
shall immediately commence an action against such association to enjoin the 
same from carrying on any business.” The power to discipline the company will 
be seen to be lodged in the courts, acting at the behest of the Attorney General 
when the insurance commissioner shall have called to his attention violations 
of the statute. It is a strange doctrine, and one to which we decline to sub- 
scribe, that an officer of an executive department, in the absence of express 
statute to that effect, has the power to pronounce a death sentence upon a busi- 
ness of this magnitude (or of any other magnitude, for that matter) by the 
application of a tax statute which such departmental officer believes to be 
applicable. 

[3] Defendants place much reliance upon their claim that the business of 
the plaintiff company has been conducted in such a way as to result in a profit, 
and therefore they argue that urfder section 7025 already referred to the plain- 
tiff brings itself within that class of insurance corporations “organized for 
pecuniary profit.” Whether it be the fact or not that plaintiff has made a 
profit, this does not enter into the correct solution of the questions before us. 
The term last quoted is descriptive of the class of insurance company coming 
within the provisions of this section 7025, and no more. If the defendants’ claim 
that every insurance company, fraternal or otherwise, that makes a profit must 
pay the gross premium tax is correct, a substitution of two words in the 
language of the section last referred to would have stated that intent. If the 
Legislature had said “every association or company making a pecuniary profit,” 
instead of being “organized for pecuniary profit,” it would have said precisely what 
the defendants contend for here. Since the words “making a” were not used, 
we must infer that the Legislature did not intend the statute to have the con- 
struction which would follow had they been incorporated therein. 

We have examined the authorities cited by defendants and find none which 
requires a construction of the statutes different from that here announced. The 
case upon which much reliance is placed, Readlyn Hospital v. Hoth (Iowa) 272 
N.W. 90, will be found upon examination to deal entirely with the question as 
to whether certain property should bear a tax, and has nothing to do with the 
question whether a corporation had or had not a certain status. 

On the whole record we find that the decree of the trial court was right, and 
it should be, and is, affirmed. 

All the Justices concur. 


GEISLER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court of Appeals of Virginia. Sept. 23, 1937. 
192 Southeastern Reporter 703. 
1. COMMISSIONS. 

An insurer’s agent, whose employment contract was terminated according 
to its terms, was not entitled to commissions on initial or renewal premiums on 
life policies into which term policies, procured by agent, were converted, where 
employment contract provided that commissions were payable on premitims as 
paid on policies issued during life of contract, and contract had been terminated 
before converted policies were issued and before initial premiums thereon were 
paid. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

2, TERMINATION OF AGENCY. 

An insurer’s agent, whose written employment contract was terminated 
according to its terms, could not recover, by virtue of new contract, amount 
deducted pursuant to contract from commissions paid after termination on 
renewal premiums paid on policies issued during life of contract,.on ground that 
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agency managers had ordered agent to make collections after termination, 
where it was not shown that managers had any authority to give orders in con- 
flict with employment contract. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


3. RENEWAL COMMISSIONS. 

An insurer’s agent, whose employment contract was terminated according to 
its terms, could not recover amount deducted pursuant to contract from com- 
missions paid after termination on renewal premiums paid on policies issued dur- 
ing life of contract, on ground that agency managers had ordered agent to make 
collections after temination and that insurer thereby waived right to make 
deduction, where orders indicated no intention to deprive agent of his commis- 
sions or to relinquish insurer’s right to make deduction. 

(For other cases, see Insurance, Dec. Dig. § 84/4].) 


4. TERMINATION OF AGENCY. 

An insurer’s agent, whose employment contract was terminated according to 
its terms, could not recover amount deducted pursuant to contract from com- 
missions paid after termination on renewal premiums paid on policies issued dur- 
ing life of contract, on ground that agency managers had ordered agent to make 
collections after termination and that insurer was thereby estopped to make 
deduction, where insurer did not deny agent’s right to his share of commissions, 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


5. TERMINATION OF AGENCY. 

As respects agent’s rights under contract of employment with insurer, 
agent’s testimony that a license with another insurer was secured for him less 
than 30 days after his contract was terminated showed that contract was actually 
terminated. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


s 


Error to Circuit Court, Washington County; W. H. Robertson, Judge. 

Action by Henry L. Geisler against the Equitable Life Assurance Society of 
the United States. To review a judgment sustaining defendant’s demurrer to the 
evidence, plaintiff brings error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, 
Eggleston, and Spratley, JJ. 

John T. DeHart, of Bristol, and A. G. Lively and Clarence C. Burns, both 
of Lebanon, for plaintiff in error. 

B. S. Gore and Robert L. Pennington, both of Bristol, and William A. Stuart, 
of Abingdon, for defendant in errwr. 

Huncins, Justice. 

Henry L.. Geisler instituted this action to recover $2,433 alleged to be due: 
him under the terms of a written contract with defendant, the Equitable Life 
Assurance Society of the United States. Defendant pleaded the general issue, 
and later demurred to the evidence. To the judgment sustaining the demurrer, 
plaintiff obtained this writ of error. 

Two questions are presented: One is whether the grounds of demurrer are 
stated with reasonable certainty, as required by provisions of Code, § 6117; the 
other is, under the rules bv which the court is governed in considering a demur- 
rer to the evidence, did the jury have a right, on the evidence introduced, to 
find a verdict for the plaintiff? 

The questions will be discussed in the inverse order stated. The material 
evidence 1s uncontradicted, and is as follows: The contract signed by the par- 
ties, and upon which each relies, bears date February 5, 1923. Under the terms 
ef this contract, plaintiff was employed to procure applications for insurance 
contracts for defendant in certain parts of Tennessee and Virginia. The per- 
tinent provisions of the contract are: 

“3. The agent shall be allowed the following commissions on premiums as 


paid in cash to the Society, on policies issued under this contract: 
* + + . - 
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Renewals 

2nd to 10th 
year inclusive 
as per clause 4 


First Year Per Cent 
50 


Ordinary Life 
30 vears 
25 years 
Limited Payment Life 20 years 
15 years 
10 years 
50 years 45 years 
40 years 35 years 
30 years 
Endowment 25 years 
20 years 
20 years paid up in 10 
15 years 
10 years 
Term 
Convertible 
Income Bond (Yearly premium 
10 yrs. or longer) 
(Yearly premium 
less than 10 yrs.) 10 
Children’s and Pure Endow- 
ments 10 
Insurance paid up by a single 
premium 4 
“Regulations: 


“10. This contract is subject to the Regulations on the opposite sheet, here- 
by made a part hereof, as well as to such other rules and regulations as the 
Society has established or may hereafter establish covering the conduct of its 
business; and if the agent shall fail to comply with any of the provisions of this 
contract, or if he shall violate any law in force within the district in which he 
is doing business, this contract shall be forthwith terminable.” 


“13. Unless otherwise terminated, this contract may be terminated by 
either party by a notice in writing delivered personally, or mailed to the other 
party at the last known address, at least seven days before the date therein fixed 
for such termination.” 

Among the “Regulations” on the back of the contract of February 5, 1923, 
is clause (c), which reads as follows: 

“Where a policy is issued which, in the judgment of the Society, is to take 
the place of a terminated policy, the new policy shall be regarded as a ‘changed 
policy’ and a special commission adjustment thereon shall be made.” 

Among the regulations for agents of defendant made a part of the contract 
is found the following provision: 

“On policies coming under the provisions of the foregoing rules, (in which 
are included five vear term policies) commissions will be allowed as follows: 

“11. The agent through whom the new insurance is effected will be allowed 
regular first year’s commissions, less an amount equal to the first year’s commis- 
sions on the amount of the old premium at the rate authorized for the kind dis- 
continued under his current contract, i. e., the contract under which the com- 
missions are allowed on the new policy, except that if the old policy is a Term 
policy the rate of first vear commission to be deducted on the amount of the old 
premium will be at the rate actually paid thereon.” 

Acting under the provisions set forth in paragraph 13, quoted above, defend- 
ant terminated the contract as of May 30, 1932. Prior to this date, plaintiff had 
procured applications for a number of policies, in which the policyholders were 
given the right, within the five-year period, to convert the term policy into some 
other form of insurance by making application therefor, and by payment of the 
difference in premiums between the term policy and the form of insurance 
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selected. Defendant was obligated to convert the term policy into the form of 
insurance selected by the policyholder without additional medical examination. 
In some of the applications for the term policies it was stated that if the pur- 
chaser of the policy exercised the option to convert the term policy, he could 
purchase an ordinary life policy. In fact, six ordinary life insurance policies 
were, on application of the holders and payment of the additional premiums 
required, issued to the former holders of the term policies, but application for 
the new policies and payment of the premiums were made, and the policies issued 
some time after the contract between plaintiff and defendant had terminated. 

[1] There is no dispute between the parties as to the amount of premiums 
paid on the converted policies, or the amount of commissions due, if any. The 
question on the conceded facts is whether plaintiff is entitled to recover anvthing? 
He contends that under the terms of the contract bearing date February 5, 1923, 
the new policies in question, issued after May 30, 1932, but pursuant to a right 
given the policyholders, entitles him to 50 per cent. commissions on the initial 
premiums, and 5 per cent. on all premiums paid thereafter within ten years from 
the date of the term policies. Hon. W. H. Robertson, the learned trial judge, 
clearly expresses our view in his written opinion disposing of this contention: 

“The language of Geisler’s contract of Feb. 5, 1923, is ‘Commissions on pre- 
miums as paid * * * on policies issued under this contract,’ which has the same 
meaning as * * * , 

“ ‘Commissions on premiums as paid * * * on Policies issued during the life 
of this contract,’ which language necessarily excluded commissions on Premiums 
on Policies issued after the contract has expired or has been terminated according 
to its very terms. 

“The Policy, whether Term or Converted, must have been issued and the 
initial premium thereon must have been paid during the agency. The agency 
having been terminated according to contract before the converted policies were 
issued, and before the initial premiums thereon were paid, Geisler was not the 
agent when such converted policies were issued and when the initial premiums 
thereon were paid, and is not entitled to commissions on the initial or renewal 
premiums on such converted policies.” 

The officers of defendant corporation testified, and their testimony is not 
denied, that after the contract with plaintiff had been terminated, defendant paid 
the commission on the initial annual premium received by it for the new or 
converted policies to its agents then in the territory formerly assigned to plain- 
tiff, and 5 per cent. on renewals in accord with similar contracts made with succes- 
sors of plaintiff in the territory designated. 

[2-4] Defendant, after May 30, 1932, paid plaintiff 5 per cent., less 1 per cent. 
collection charge, or 4 per cent. on all renewal premiums paid on policies issued 
under contract prior to May 30, 1932. The 1 per cent. was deducted pursuant 
to the provisions of clause 5 of the contract reading thus: 

“Collection charge: 

“5. In the event of the termination of the agent’s service with the Society under 
written contract, the Society shall have the right t6 deduct from renewal commis- 
sions hereunder 1% of renewal premiums paid on Life and Annuity forms, and 
one-half percent on Group forms, unless his service was terminated by reason 
of his death, or in the judgment of the Society, his physical or mental disability.” 

Plaintiff contends that defendant had no right to make this deduction because 
defendant, or some of its agents, “ordered” him to make the collections after 
May 20, 1922, when premiums were not promptly paid by policy owners. Again 
we agree with Judge Robertson, who disposes of this contention in his written 
opinion thus: 

“The plaintiff also claims that he is entitled to recover the 1% on premiums 
deducted from his commissions after his contract was terminated. His contention 
is that he was called on to perform certain services in connection with these 
premiums after the termination of the contract; that he was ordered by the Agency 
Manager to look after the renewals and had to go on and do the work as usual 
about these premiums, that after May 1932, he received various letters addressed 
to him as agent and that as late as Jan. 15, 1936, he was treated as agent as to 
these renewals. 

“The contract of Feb. 5, 1923, as previously shown was terminated May 30, 
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“Clause 5 of the contract provided that in event of termination the Society 
should have the right to deduct from renewal commissions 1% of renewal pre- 
miums, etc. Exercising the right given under this written contract executed with 
all the required formalities and the legal termination thereof in the manner 
provided in the contracts, the Society has deducted the 1% from the commissions. 

“I do not understand, cleary, whether the plaintiff claims this 1% deducted 
commission by virtue of a new contract, or upon the theory that the Society has 
waived its right to deduct it, or is estopped from deducting it. Apparently the 
plaintiff claims it on all three theories. 

“If he claims by virtue of a new contract, my opinion is that his claim is 
untenable. No authority, express or implied, has been shown by which Agency 
Managers had any right or authority to give any orders in conflict with or setting 
at naught a written contract formally executed by the duly constituted authorities 
and officers of the Society. There was no authority in, nor duty upon the Agency 
Managers to issue any orders, nor any right in, nor obligation upon Geisler to 
obey any orders of Agency Managers, or any one else, that would deprive the 
Society of its contractual right to deduct the 1% complained of. So, if the plaintiff 
claims that the Society has waived its right to deduct the 1% I am of opinion 
that the claim is untenable. The plaintiff was entitled by his contract to his 4% 
and by the same contract the Society was entitled, after the legal termination 
of the contract, to deduct the 1%. After such termination both plaintiff and the 
Society were interested in the collection of the renewal premiums; the Society 
because it was entitled to the premiums, and the plaintiff because he was entitled 
to a 4% commission thereon. If therefore, the ‘orders’ and letters had come from 
the highest officials of the Society and direct from the Home Office they still 
indicated no intention on the part of the Society to waive any of its legal rights 
and certainly no intention to waive a legal right acquired by contract to which 
the plaintiff himself was a party. So far as the ‘orders’ and letters were 
concerned, they, in themselves, neither created nor renewed any duties or obligations 
upon the plaintiff. There is nothing in the ‘orders’ or letters indicating an inten- 
tion or, even, a desire to deprive the plaintiff of his 4%; and nothing in them to 
indicate an intention or willingness on the part of the Society to relinquish its 
right to retain the 1%. The ‘orders’ and letters, at best, were gratuitous and 
concerned matters in which both plaintiff and the Society were interested and in 
no wise enlarged or diminished those respective interests. As far as I can see there 
is no foundation on which to construct a waiver. 

“And, so, if the plaintiff bases his claim on an estoppel, my opinion is likewise, 
that his claim is untenable. If the Society denied the plaintiff's right to the 4%, 
there might be some ground for an estoppel. But the Society makes. no such 
denial. The plaintiff knew what his rights were and what the Society’s rights 
were under the contract. There was nothing in the ‘orders’ or letters to mislead 
him. If he did anything towards having the policyholders pay their premiums 
he did it of his own volition, and not because of any compulsion, promise or 
which he would not have done because of his interest in the 4% commission 
misrepresentation of the Society. For these reasons, and those previously stated, 
l think there is no basis for an estoppel against the Society as to the 1%. If the 
plaintiff was misled it was because of his unsound reasoning and not because of 
anything the Society said or did, or failed to say or do. 

“Counsel argued this case at great length. Each side has filed extensive briefs 
quoting copiously from the authorities. For all of this I thank them. I have 
no dissent from the cases and other authorities cited by either side. But, as I 
see it, the authorities relied upon by the plaintiff simply do not fit the facts of this 
case. The decision rests upon the interpretation of the contract of February 5, 
1923. The court cannot add to nor take from it. It is not ambiguous and means 
just what it says, nd more nor less: 

“It provides that the agent, Geisler, shall have commissions on premiums and 
renewal premiums on policies written under the contract. It creates a right to 
commissions on renewal premiums on policies written under the contract even 
though those renewal premiums extend to a time beyond the termination of the 
contract. It makes no provision for commissions on premiums or renewal premiums 
on policies written after the contract, and thereafter after the agency has ter- 
minated., 

“The plaintiff has no right to the commissions claimed in this action, unless 
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he can show that that right accrued under some other contract than that of Feb- 
ruary 5, 1923. This he has not shown.” 

[5] Plaintiff’s attorneys in their argument, and in their brief, contend that the 
evidence is conflicting as to whether or not the contract was actually terminated. 
This question is put at rest by the testimony of plaintiff himself. When he was 
recalled as a witness he was asked the following questions, and he gave the fol- 
lowing answers: 

“OQ. Mr. Geisler, you have just heard read, the depositions taken in New 
York. So far as they knew in that evidence you had not had any license to do 
any business in Virginia since July 15, 1932. Did you upon that date procure 
license in Virginia to continue the insurance business? 

“A. I secured license with the Mutual Life, they secured them for me, I will 
say, less than 30 days after my contract was terminated. 

“Q. After you got that notice of termination from the Equitable? 

“A. That is right.” 

[6] The other assignment of error is that the demurrer to the evidence was 
general and did not specifically state the ground upon which it was based as 
required by Code, § 6117. It is true that the ground of demurrer was not as specif- 
ically stated as it might have been. However, it is clear from the record that 
there was no controverted question of fact to be submitted to the jury. The 
question before the court was the proper construction of the contract between the 
parties. It was the duty of the court, without the aid of a jury, to construe the 
contract, regardless of the procedure by which it was presented. If defendant 
had not filed a demurrer to the evidence and had made no motion to strike, the 
court would have been compelled to construe the contract by appropriate instruc- 
tions to the jury. Regardless of how the question may have been presented to the 
court, the final result would have been the same. 

In Newberry v. Watts, 116 Va. 730, 732, 82 S.E. 703, the same objection to a 
demurrer to the evidence now urged was there raised. Judge Buchanan, speaking 
for the court, said: 

“It is true that the demurrer was general, but it clearly appears from the rec- 
ord, and is admitted by both parties in their written arguments, that there was 
only one conroverted question in the case, and that was whether or not the 
defendant had notice of the assignment of the bond sued on prior to the time 
he made the payments and acquired the set-offs relied on in his pleas. 

“While it is the better practice in all, and indispensably necessary in some, 
cases to state the grounds of the demurrer, as held in McMenamin v. Southern 
Ry. Co., 115 Va. 822, 80 S.E. 596, it would be sticking in the letter and violating 
the spirit of the statute where there is only one controverted question in the case, 
and no other could arise on the demurrer to evidence to hold that such failure 
ware ground for reversal. Bonos vy. Ferries Co., 113 Va. [495] 497, 75 S. 
E. 126.” 

For the reasons stated the judgment of the trial court is affirmed. 

Affirmed. 





